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D.C. Federal Court Upholds NLRB Posting Requirement
but Invalidates Enforcement Provisions

On March 2, 2012, the United States District Court for the District of Columbia held in National
Association of Manufacturers v. National Labor Relations Board, No. 1:11-cv-01629 (D.D.C. March 2,
2012) that the National Labor Relations Board (NLRB, or the “Board”) did not exceed its authority by
promulgating a rule requiring that all employers subject to the National Labor Relations Act (NLRA,
or the “Act”) post notices to employees of their rights under the NLRA. The court, however, also held
that the enforcement provisions of the challenged rule that treat a failure to post as an unfair labor
practice, and that toll the statute of limitations in unfair labor practice actions against employers who
have failed to post, violate the NLRA and are invalid as a matter of law.

The plaintiffs, which included the National Association of Manufacturers and the National Right to
Work Legal Defense and Education Foundation, brought separate actions against the NLRB and
its members and general counsel alleging that the Board exceeded its authority in violation of the
Administrative Procedure Act by promulgating the posting rule, and that the Board violated the
plaintiffs’ First Amendment right to refrain from speaking. The court consolidated the plaintiffs’ suits
and ruled on the parties’ cross motions for summary judgment.

The court addressed whether the NLRB had the authority under the NLRA to promulgate the posting
rule, whether the Board’s action was arbitrary and capricious, and whether the rule violates the First
Amendment. First, the court agreed with the NLRB that, although Congress had not specifically
addressed the Board’s authority to enact this kind of rule, the Board reasonably interpreted Section
156 of the NLRA to authorize this rulemaking. Next, the court declined to find that the Board’s
promulgation of the notice posting provision was arbitrary and capricious, noting the deferential
standard of review applied to this analysis. Lastly, the court found that the Board’s posting rule does
not compel employers to speak, because the notice that the rule requires be posted in the workplace
constitutes “government speech” that is insulated from scrutiny under the First Amendment’s Free
Speech Clause. The court accordingly upheld the validity of the challenged posting requirement.

With respect to the enforcement provisions at issue, the court rejected the Board’s position that an
employer’s failure to post the required notice necessarily constitutes an unfair labor practice under
the NLRA. Rather, the court found that the Board must make a specific finding in individual cases
that a failure to post interfered with an employee’s ability to exercise his or her rights, and “the Board
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cannot make a blanket advance determination that a failure to post will always constitute an unfair
labor practice.” For similar reasons, the court determined that the NLRA does not permit the Board to
promulgate a rule that enables it to toll the statute of limitations for filing unfair labor practice charges
involving a job site where the notice was not posted by excusing employees from the requirement
that a charge be filed within six months after the occurrence of allegedly unlawful conduct. The court
concluded that the Board exceeded its authority under the NLRA when it promulgated the unfair labor
practice and equitable tolling provisions.

In a separate opinion issued on the same day, the court denied the plaintiffs’ motion for leave to
supplement and/or amend their complaints to request that the court declare that the Board no longer
had authority to implement or enforce the notice posting rule after recess appointments were made
to the Board. The court agreed with the defendants that the validity of the recess appointments that
were made after the promulgation of the rule had no bearing on the issues in the case and “decline[d]
this invitation to take up a political dispute that is not before it.”
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