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EMPLOYEE BENEFITS & EXECUTIVE COMPENSATION/
ERISA LITIGATION ADVISORY

December 19, 2007

Proposed Labor Regulations Would Require
Greater Disclosures of Fees, Compensation and Conflicts
of Interest for Employee Benefit Plan Service Providers

On December 13, 2007, the Department of Labor (“DOL”) issued proposed regulations that would require
fiduciaries of employee benefit plans to obtain from certain service providers specific information on
fees, compensation and conflicts of interest. 72 Fed. Reg. 70988. The proposed regulations pertain to
pension plans, group health plans and all other types of welfare plans. In conjunction with the proposed
regulations, the DOL also proposed a class exemption that would (under specific circumstances) relieve
plan fiduciaries from prohibited transaction liability if a fiduciary discovers that a service provider failed to
disclose the required information. 72 Fed. Reg. 70893.

The regulations rest on a counter-intuitive provision of ERISA that prohibits a fiduciary from allowing the
conveyance of money, goods or services between a plan and a “party in interest” unless the transaction
qualifies for an exemption. Because the definition of “party in interest” includes all service providers, the
result of this provision is that any provision of services to a plan is a prohibited transaction unless it qualifies
for an exemption. Further, both the fiduciary and the service provider are responsible for preventing
prohibited transactions and both face consequences if the transaction is not exempt. Under the proposed
regulations, a fiduciary must contractually obligate the service provider to disclose information about fees
and potential conflicts in order for the transaction to qualify for an exemption.

The regulations proposed on December 13 are the second in a series of three the DOL intends to issue
pertaining to disclosure of plan service provider fees and compensation. The DOL issued the first group of
regulations, augmenting the annual reporting and disclosure requirements for employee benefit plans on
Form 5500 (particularly revised Schedule C, clarifying the requirements for reporting service providers’ direct
and indirect compensation), on November 16, 2007. 72 Fed. Reg. 64710; 72 Fed. Reg. 64731. DOL intends
to issue the third group of regulations, concerning disclosures from plans to participants, in the future.

Proposed Disclosure Regulations

The December 13 proposals would require that a service provider be obligated to disclose (and actually
disclose) to plan fiduciaries information about the service provider’s fees and compensation and existing
or potential conflicts of interest. Specifically, under the proposed regulations, a contract between a plan
and a service provider is not “reasonable” (and not exempted from being a prohibited transaction under
ERISA § 408(b)(2)) unless the contract requires the service provider to disclose its direct and indirect
compensation and potential conflicts of interest connected to its services to the plan.

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients
and friends. Itis intended to be informational and does not constitute legal advice regarding any specific situation.
This material may also be considered attorney advertising under court rules of certain jurisdictions.
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The broad range of service providers affected by the proposed regulations includes providers of banking,
consulting, custodial, insurance, investment management or advisory, recordkeeping, brokerage and
third-party administration services to plans. It also includes providers who receive indirect compensation
in connection with legal, actuarial, accounting or auditing services. Indirect compensation encompasses
fees that plan service providers receive from entities other than the plan, plan sponsor or service provider.
The proposed regulations do not affect the majority of providers of legal, accounting and auditing services who
are compensated directly and who receive no indirect compensation. The proposed regulations also do not
extend to contracts with entities providing plan benefits to participants, rather than services to the plan.

Compensation and Fees. The purpose of the proposed compensation and fee disclosure requirements
is to provide plan fiduciaries enough information to determine the reasonableness of the provider’s fees
and compensation. The DOL therefore proposes that every contract with a plan service provider require
the provider to describe in writing all services it will provide to the plan and all compensation it (or any
affiliate of the provider) will receive in connection with its services. If a provider cannot state a specific
dollar amount for its services, then it could disclose its compensation and fees by using a formula,
a percentage of plan assets or a per-participant charge.

A service provider offering “bundled” services, a package of various services provided to the plan directly
or indirectly through affiliates or subcontractors, would have to disclose all services provided in the
bundle, regardless of which entity provides them. The bundled provider would also have to disclose
aggregate direct compensation or fees paid for the bundle, as well as indirect compensation received
from third parties by the service provider, its affiliates or subcontractors. But the provider would not need
to break down aggregate compensation or fees among the various service components of the bundle.
The bundled provider would also not have to disclose the allocation of revenue sharing among affiliates
or subcontractors within the bundle. The bundled provider would, however, have to disclose separately
the compensation or fees of any entity receiving separate fees charged against plan investments
(such as management fees paid to mutual funds or 12b-1 distribution fees) or fees set on a transaction
basis (such as brokerage commissions).

Finally, a service provider contract under the proposed regulation must require the provider to disclose
any information related to the contract and the provider’s fees and compensation that is required by the
fiduciary to comply with reporting and disclosure obligations of Title | of ERISA.

The proposed regulations emphasize that “responsible plan fiduciaries must continue to monitor service
arrangements and the performance of service providers,” and that fiduciaries may ask service providers
for any additional information they believe is necessary to evaluate the reasonableness of provider fees
and compensation. 72 Fed. Reg. at 70993.

Conflicts of Interest. The December 13 proposed regulations also require service providers to disclose
to plan fiduciaries actual or potential conflicts of interest. Under the proposals, a service provider would
have to describe: (1) its participation or interest in transactions to be entered into by the plan pursuant to the
service contract; (2) material relationships with other parties with the potential to cause a conflict of interest;
(3) compensation it may receive that the provider can affect without prior approval by an independent
fiduciary; and (4) the provider’s policies and procedures to address potential conflicts of interest.

Material Changes. Finally, if any of the information disclosed by the provider changes materially, the
proposed regulations require service provider to disclose those changes to fiduciaries within 30 days of
the change.
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Proposed Class Exemption

The December 13 proposals emphasize that a service contract or arrangement failing to require disclosure
of the fees, compensation and conflict of interest information described in the proposed regulation will
not be “reasonable.” The contract or arrangement will therefore not qualify for exemption from ERISA’s
prohibited transaction rules. The plan’s fiduciaries will have participated in a prohibited transaction, and
the provider will be subject to excise taxes under Internal Revenue Code § 4975.

Reasoning that “in certain circumstances, a responsible plan fiduciary should not be held liable for a
prohibited transaction that results when a service provider, unbeknownst to the plan fiduciary, fails to satisfy
its disclosure obligations as required by the proposed regulation,” 72 Fed. Reg. at 70993, the DOL also
proposed a class exemption from the prohibited transaction rules. To take advantage of the proposed
exemption, a fiduciary learning that a provider has failed to disclose required information must request
that information in writing from the provider. If the provider fails to disclose the information within 90 days,
the fiduciary must notify the DOL within 30 days thereafter. The fiduciary must then decide whether to
terminate or maintain the plan’s contract with the provider.

Impact on Current Litigation

It is unclear what impact, if any, the proposed regulations could have in the current spate of fiduciary
litigation challenging as excessive or unreasonable the fees received by providers of services to defined
contribution plans. On one hand, as proposed regulations, they are not binding. Further, the December 13
proposals do not provide any guidelines for determining whether the amounts of fees or compensation are,
in and of themselves, reasonable. The proposed regulations are instead procedural in nature, proscribing
a set of steps fiduciaries must take in entering into and maintaining service contracts for employee benefit
plans. Finally, the December 13 proposed regulations do not reach disclosure obligations of fiduciaries
to plan participants with regard to service provider fees, compensation and conflicts of interest. Itis likely
the DOL will specifically address these subjects when it issues the third set of proposed regulations in
the future.

On the other hand, even if the proposed regulations are not directly pertinent to the primary claims
in the 401(k) fee actions (challenging the merits of provider fees), evidence that plan fiduciaries were
taking steps akin to those proposed by the DOL to inform themselves of provider fees, compensation
and conflicts of interest is arguably relevant to whether the fiduciaries were carrying out their fiduciary
responsibilities. It is unlikely that any plan sponsors have obtained contractual obligations of the type
that would be required by these proposed regulations. However, the proposed regulations could be
cited by defendants who would argue that such procedures and disclosures are not required under
current law. This argument is suggested by Hecker v. Deere Corp. (a 401(k) fee action in the western
district of Wisconsin, dismissed for failure to state a claim in the complaint) in which the court considered
proposed regulations relevant to fiduciary duty claims and concluded that regulatory proposals to require
disclosure of revenue sharing payments indicated that such disclosure was not already required by law.
Hecker v. Deere Corp., 496 F. Supp. 2d 967, 974 (W.D. Wis. 2007). The district of Connecticut in Taylor
v. United Technologies also adopted this reasoning. Taylor v. United Techs. Corp., No. 3:06-CV-1494,
2007 WL 2302284, at *5 (D. Conn. Aug. 9, 2007).

This advisory was written by Peter M. Varney (404.881.7856; peter.varney@alston.com) and
Patrick C. DiCarlo (404.881.4512; pat.dicarlo@alston.com).
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If you have any questions or would like additional information, please contact

your Alston & Bird attorney or any one of the following:

Members of Alston & Bird’s
Employee Benefits & Executive Compensation Group
and ERISA Litigation Group

Robert A. Bauman
202.756.3366
bob.bauman@alston.com

Kathleen C. Bekkers
404.881.7525
kathie.bekkers@alston.com

Saul Ben-Meyer
212.210.9545
saul.ben-meyer@alston.com

Teresa Thebaut Bonder
404.881.7369
teresa.bonder@alston.com

Philip C. Cook
404.881.7491
philip.cook@alston.com

Patrick C. DiCarlo
404.881.4512
pat.dicarlo@alston.com

Ashley Gillihan
404.881.7390
ashley.gillihan@alston.com

David R. Godofsky
202.756.3392
david.godofsky@alston.com

Anne Tyler Hamby*
404.881.4839
annetyler.hamby@alston.com
*Admitted in Alabama only

Amy S. Heppner
404.881.7272
amy.heppner@alston.com

John R. Hickman
404.881.7885
john.hickman@alston.com

H. Douglas Hinson
404.881.7590
doug.hinson@alston.com

Forrest W. Hunter
404.881.7190
forrest.hunter@alston.com

James S. Hutchinson
212.210.9552
jamie.hutchinson@alston.com

Lindsay Jackson*
202.756.3002
lindsay.jackson@alston.com
*Admitted in Pennsylvania only

David C. Kaleda
202.756.3329
david.kaleda@alston.com

Laurie Kirkwood
404.881.7832
laurie.kirkwood@alston.com

Andrea Lane
202.756.3354
andrea.lane@alston.com

Johann Lee
202.756.5574
johann.lee@alston.com

Blake Calvin MacKay
404.881.4982
blake.mackay@alston.com

Emily W. Mao
202.756.3374
emily.mao@alston.com

Sean K. McMahan
404.881.4250
sean.mcmahan@alston.com

Michael G. Monnolly
404.881.7816
mike.monnolly@alston.com

Craig R. Pett
404.881.7469
craig.pett@alston.com

Nancy B. Pridgen
404.881.7884
nancy.pridgen@alston.com

Thomas G. Schendt
202.756.3330
thomas.schendt@alston.com

John B. Shannon
404.881.7466
john.shannon@alston.com

Carolyn E. Smith*
202.756.3566
carolyn.smith@alston.com
*Admitted in California only

Michael L. Stevens
404.881.7970
mike.stevens@alston.com

Laura G. Thatcher
404.881.7546
laura.thatcher@alston.com

Katherine A. Tritschler
404.881.7582
katie.tritschler@alston.com

Peter M. Varney
404.881.7856
peter.varney@alston.com

Kerry T. Wenzel
404.881.4983
kerry.wenzel@alston.com

If you would like to receive future Employee Benefits and Executive Compensation
Aavisories electronically, please forward your contact information including email address to
employeebenefits.advisory@alston.com. Be sure to put “subscribe” in the subject line.

If you would like to receive future ERISA Litigation Advisories electronically, please forward
your contact information including e-mail address to erisa.advisory@alston.com.
Be sure to put “subscribe” in the subject line.
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