


Alston & Bird’s Securities Litigation Group (“SLG”), with attorneys in Atlanta, Dallas, Los Angeles, 
New York, and Washington, D.C., has a broad range of experience representing and counseling cli-
ents in shareholder derivative and class actions, proceedings before the Securities and Exchange 
Commission and other regulatory bodies, internal investigations, D&O, E&O, and other complex 
commercial and transaction-based litigation.  Our present and past clients in such cases include, 
among others, companies in the following economic sectors:  consumer products, financial insti-
tutions, telecommunications, hospitality, health care, software, REITs, manufacturing, insurance, 
information processing, energy, technology, and electronic commerce. 

We are pleased to present our third Annual Report on the state of securities litigation.  Our goal is 
to present an overview of the trends we witnessed in 2009 and what we anticipate for the coming 
year.  Additional information about trends in securities litigation can be found on our blog:  http://
securities.litigation.alston.com.  

We hope you find the Annual Report to be informative and, as always, we welcome any comments.

					   

					     John A. Jordak, Jr.
					     Securities Litigation Group Chair
					     January 2010

This report is published by Alston & Bird LLP to provide a summary of significant developments to our 
clients and friends.  It is intended to be informational and does not constitute legal advice regarding any 
specific situation.  This material may also be considered attorney advertising under court rules of certain 
jurisdictions.
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The Supreme Court Considers Two Important Securities Law Questions

The Standard for Inquiry Notice and the Statute of Limitations for Securities Fraud 
Claims 

O
n November 30, 2009, the United States Supreme Court heard oral 
argument in Merck & Co., Inc. v. Reynolds.1  At issue is what constitutes 
“inquiry notice” sufficient to trigger the running of the statute of limita-

tions for securities fraud claims.  Investors are required to bring suit within two 
years of the suspected fraud, but there currently exists a variety of interpreta-
tions among the circuit courts as to when a plaintiff is on notice of the existence 
of the alleged fraud.

In the proceedings below, the Third Circuit Court of Appeals held that a plaintiff 
who suspects (or should suspect) that the defendant made a material misrep-
resentation is not on notice of the possibility of fraud until that plaintiff has “suf-
ficient information to suspect that the defendants engaged in culpable activity, 
i.e., that they did not hold those opinions or beliefs in earnest.”2  Despite numer-
ous articles in the media related to whether Merck’s product, VIOXX, caused 
increased incidents of cardiac attacks in patients as compared to other arthritic 
drugs, the Third Circuit reversed the district court’s ruling that the plaintiffs’ 
claims were time-barred because the media articles and other disclosures “did 
not constitute sufficient information of possible wrongdoing under the securi-
ties laws so as to raise a storm warning of culpable activity. . . .”3  

Before the Supreme Court, Merck argued that the Third Circuit erred by hold-
ing that a plaintiff is not on inquiry notice of a securities fraud claim until the 
plaintiff possesses information that the defendant acted with knowledge or sci-
enter.  Merck asserted that the appropriate inquiry notice standard should be 
a constructive one — i.e., when the plaintiff should have known of the relevant 
facts constituting the violation, even if he or she did not actually know of those 
facts until a later date.  The plaintiffs and the U.S. Solicitor General argued 
that the limitations period begins when a “diligent investigation” should have 
provided enough facts to bring fraud allegations sufficient to satisfy the height-
ened pleading requirements of the Private Securities Litigation Reform Act.
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According to press reports and the transcript from the oral argument, the 
Supreme Court seemed disinclined to overturn the Third Circuit’s holding and 
find that the plaintiffs’ claims were barred by the statute of limitations.  The 
Court is expected to reach a decision in 2010.  

Jurisdiction Over Shareholder Class Comprised of Foreign Investors  

On November 30, 2009, the Supreme Court agreed to review a decision from 
the Second Circuit Court of Appeals, which held that the district court lacked 
subject matter jurisdiction over a securities class action against an Australian 
bank and its American subsidiary for alleged violations of the federal securities 
laws.  This suit was filed by foreign investors who purchased their shares in 
the bank abroad.4  The Second Circuit held that subject matter jurisdiction was 
lacking because the bank, and not its American subsidiary, was responsible 
for the primary violation of the securities laws.5  Additionally, the plaintiffs had 
failed to identify any negative effect on American investors or this country’s 
capital markets as a result of the alleged fraud.6

There is currently a conflict among the circuit courts as to what level and type 
of conduct in the United States is necessary to establish subject matter juris-
diction for an action alleging violations of the federal securities laws.  Some 
circuits have required that the domestic conduct at issue must itself violate the 
law.  Others have been less restrictive, focusing instead on whether the con-
duct in the United States could be said to be “more than merely preparatory to 
the fraud” and whether the actions or failures to act in the United States were 
the direct cause of the foreign investors’ losses.7 n
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Taking the Fight to Class Certification —  
Unique Defenses That Destroy Adequacy and Typicality

I
n securities cases, an investor seeking to be appointed as the class repre-
sentative must demonstrate under Rule 23(a) of the Federal Rules of Civil 
Procedure that his or her claims are typical of other proposed class mem-

bers and that he or she will adequately represent the interests of absent class 
members.  Recent decisions on the adequacy and typicality requirements 
have focused on potential defenses that the defendants may have against the 
proposed representative — primarily related to the reliance requirement for all 
claims under Section 10(b) of the Securities Exchange Act of 1934 — that can 
prove fatal to an investor’s attempt to serve in a representative capacity.  

One recent case in which Alston & Bird was counsel of record is illustrative 
of how these issues can unfold.  In Beach v. Healthways, Inc.,8 the U.S. Dis-
trict Court for the Middle District of Tennessee concluded that the lead plain-
tiff — the West Palm Beach Firefighters’ Pension Fund (“the Fund”) — failed to 
establish typicality and adequacy due to the presence of unique defenses that 
set it apart from other class members.  As a result, the court denied the Fund’s 
motion for class certification.9  

The court began its analysis by observing that “[t]he fraud-on-the-market 
theory [was] key to the class certification issue because, without the benefit 
of the presumption of reliance, requiring proof of individualized reliance from 
each member of the proposed plaintiff class effectively would prevent plain-
tiffs from proceeding with a class action, since individual issues then would 
overwhelm the common ones.”10  This presumption can, however, be rebutted 
where a purchaser of stock relies on non-market information that is not gener-
ally available to the public and, therefore, would not have been available to 
unnamed class members.11  If the proposed representative cannot be said to 
have relied on the integrity of the market in making the stock purchase deci-
sion, its claims will be atypical in this critical respect from the claims of other 
class members who must necessarily assert that they relied on the market in 
buying the stock.12
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In an effort to defeat class certification, the defendants in Beach pointed to 
deposition testimony from the Fund’s investment advisor, which revealed 
he made the decision to invest in the securities at issue after participating 
in discussions with company management and several important custom-
ers regarding issues critical to the complaint allegations.  Defendants argued 
that the investment advisor’s independent investigation of the company and 
its customers could subject the Fund to unique defenses as to reliance and 
render it atypical.13  The court ultimately agreed, noting that “the presence of 
even an arguable defense peculiar to a Lead Plaintiff may destroy the required 
typicality as well as bring into question the adequacy of that Lead Plaintiff’s 
representation because such a defense can distract the Lead Plaintiff to such 
an extent that its representation of the interests of the rest of the class will 
suffer.”14  

The court concluded that it was not necessary to reach the issue of whether 
non-market information had actually been exchanged in order to make a deter-
mination as to the plaintiff’s ability to satisfy the Rule 23 requirements.15  This 
is so because the court relied on numerous cases that held that the potential 
success of the defense is not relevant at the class certification stage.16  The 
mere fact that the proposed class representative would be required to devote 
time and resources to rebut the defense will cause prejudice to absent class 
members.  Indeed, the fact that the attorneys in the case had already spent 
time, effort, and money examining and questioning these matters, all of which 
were unique to the Fund, was evidence that the Fund was not typical.17  

Another consideration that the court found relevant to the adequacy inquiry 
was the fact that the Fund’s investment advisor had arguably made certain 
admissions regarding analyst reports issued on the company and his personal 
beliefs as to the benefits of the particular investment at issue.  Defendants 
argued that these opinions conflicted with many of the theories espoused 
in the complaint.  The court noted that “the Defendants would undoubtedly 
attempt to rely on [these] admissions . . . , which could be attributable to the 
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entire class,” and which would create defenses that would further distinguish 
the Fund from other class members.18  And, if the Fund were held to those 
admissions, it would interfere with the Fund’s ability to protect the interests of 
the class.19  Having to litigate these issues, which were again unique to the 
Fund, would further distract the Fund and put it in a position where it could not 
adequately protect the interests of the class.20  

For these and other reasons, the court in Beach concluded that the Fund had 
failed to carry its burden of establishing the typicality and adequacy elements 
of Rule 23.21  Accordingly, the court refused to appoint the Fund as the class 
representative and denied its motion for class certification.22 n
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Important Loss Causation Decisions in 2009

A
s summarized below, there were several important decisions in 2009 
concerning the requirement for pleading and proving loss causation.  In 
order to recover under Section 10(b), the plaintiff must demonstrate that 

the defendants’ alleged misrepresentations actually caused the loss for which 
the plaintiff seeks to recover damages.23  Defendants often raise loss causa-
tion issues at the motion to dismiss stage, in motions for summary judgment, 
and with increasing frequency in opposition to class certification motions.  The 
Fifth Circuit in particular requires that plaintiffs must demonstrate loss causa-
tion in order to invoke the presumption of class-wide reliance available under 
the “fraud-on-the-market” theory — a theory that is a necessary prerequisite to 
certifying any shareholder class.

One common means used by plaintiffs to attempt to establish loss causation 
is to point to a negative disclosure at the end of the proposed class period 
that purportedly led to a decline in the company’s stock price.  This announce-
ment is often referred to as the “curative” or “corrective” disclosure.  Plaintiffs 
will then argue that this disclosure revealed for the first time the falsity of the 
defendants’ prior statements and, thus, demonstrates that the decline in the 
company’s stock price was caused by the unmasking of the defendants’ fraud.  
As set forth below, in 2009, courts were often called upon to assess what type 
of announcement may qualify as a corrective disclosure and what showing 
is necessary to rule out other (non-fraud related) factors that may have been 
responsible for some, or all, of the stock price decline at issue.

In re MIVA, Inc. Securities Litigation.24  In a case defended by Alston & 
Bird, the U.S. District Court for the Middle District of Florida recently held 
that the plaintiffs had failed to establish loss causation or damages and, as 
a result, granted summary judgment to the defendants.25  Although the plain-
tiffs in MIVA had attempted to demonstrate loss causation through two sup-
posed partial curative disclosures at the end of the class period, the court did 
not need to reach the issue of whether these announcements were sufficient 
because the plaintiffs’ claims failed for an even more basic reason.  The court 
held that the plaintiffs had failed to show that either of the two alleged misstate-
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ments resulted in any inflation in the stock price during the class period.  The 
plaintiffs’ expert had, in fact, testified that the total amount of price inflation that 
existed during the class period was already reflected in the stock price prior to 
the date of the first alleged misstatement.26

In re Williams Securities Litigation – WCG Subclass.27  The Tenth Cir-
cuit Court of Appeals affirmed summary judgment in favor of the defendants, 
agreeing with the district court that the “leakage theory” espoused by the plain-
tiffs’ expert (i.e., that the truth about the company’s adverse condition gradu-
ally leaked out over time) failed to establish loss causation.  The Circuit Court 
held that this leakage theory (and the expert’s alternative corrective disclosure 
theory) did not distinguish between losses attributable to the alleged fraud and 
losses attributable to non-fraud related news and events.  This is so because 
losses caused solely by a general impression in the market that “something 
is wrong” with the company are insufficient to establish loss causation.  The 
expert’s opinions in the case also essentially ignored the fact that the decline 
in WCG’s stock price appeared to track the overall decline in the telecommu-
nications industry as a whole.28

Lormand v. US Unwired, Inc.29  The Fifth Circuit held that dismissal was proper 
as to claims that the corporate defendant failed to disclose certain adverse 
changes in its affiliate relationship with Sprint due to the failure to plead loss 
causation.  The plaintiffs had identified five possible corrective disclosures, 
but the court determined that none of these announcements revealed “the rel-
evant truth” concerning negative changes to the affiliate relationship allegedly 
concealed from investors.  Although these disclosures could support other 
claims made by plaintiffs, the complaint failed to provide sufficient notice of a 
causal connection between any of the alleged misstatements about the affili-
ate relationship and the subsequent decline in the company’s stock price.30  

Alaska Electrical Pension Fund v. Flowserve Corp.31  In Flowserve, another 
decision from the Fifth Circuit, the Court of Appeals rejected the argument that 
loss causation may result simply where the “true financial condition” of a com-
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pany becomes known, regardless of whether the disclosure corrects any past 
misstatements.  The court instead again emphasized that, for loss causation 
to exist, the announcement must specifically reflect “the relevant truth” — i.e., 
the truth that was supposedly obscured by the prior fraudulent statements.  
This must be the case because, under the fraud-on-the-market theory, only 
information actually disclosed to the market can drive down the stock price and 
cause the plaintiffs’ loss.32  

Indiana State District Council of Laborers & HOD Carriers Pension & Wel-
fare Fund v. Omnicare, Inc.33  The Sixth Circuit found that the lower court’s 
dismissal of claims was appropriate where the complaint did not suggest 
that the alleged GAAP violations were ever recognized by or revealed to the 
market.  Similarly, loss causation could not be established as to other claims 
where the entirety of the stock price decline following the alleged curative dis-
closure was attributed in the complaint to other factors.  Thus, the complaint 
failed to identify what portion of the relevant stock price decline, if any, could 
possibly have been caused by the reference in the alleged curative disclosure 
to the company’s Medicare implementation problems.34   

Fener v. Operating Engineers Construction Industry & Miscellaneous 
Pension Fund (Local 66).35  In Fener, the Fifth Circuit affirmed the denial 
of class certification because the supposedly curative disclosure — a com-
pany press release — contained three separate items of negative news and 
the plaintiffs’ expert could not and did not explain which portion of the stock 
price decline was attributable to the alleged fraud, as opposed to the non-fraud 
related aspects of the release.  Moreover, the court observed that, even if the 
case had dealt with only one negative disclosure on a given day, the mere fact 
that the stock price dropped following the disclosure is insufficient standing 
alone to establish loss causation.  There must be a showing that the disclosure 
actually caused the decline because, otherwise, a class action could “proceed 
against a defendant whose only fault is releasing a disclosure on a volatile 
trading day.”36 n
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The FDIC and Bank Director & Officer Liability

T   
he current wave of bank failures is unparalleled since the savings and 
loan crisis, when 1,813 financial institutions failed.37  There were 140 
bank failures in 2009, in addition to the 26 bank failures in 2008, with 

projections indicating that hundreds more bank failures may be on the hori-
zon.38  Recent figures suggest that the current financial crisis may ultimately 
overshadow the S&L experience 20 years ago.39  

As a director of a distressed bank, navigating through these troubled waters 
can be treacherous and, unfortunately, the risk of litigation is high.  Putting 
aside shareholder class actions for publicly traded banks, the most signifi-
cant threat of litigation for directors and officers of banks is from the Federal 
Deposit Insurance Corporation (“FDIC”).  When a federally insured bank is 
closed, the FDIC often brings claims against directors or officers of the failed 
financial institution in an effort to recoup losses to the bank.  In this current 
wave, the FDIC has been active in bringing claims against bank directors and 
officers for negligence, breach of fiduciary duty, and gross negligence based 
on alleged abusive insider transactions, improper concentration on loans 
dependent upon the real estate market, improper monitoring or following of 
policy regarding loans made by the bank, and/or a failure to adhere to the 
bank’s original business plan.  The FDIC has launched numerous, and gener-
ally confidential, investigations of bank directors and officers, compelling their 
document production and testimony, and has made demands against them 
for the estimated losses the FDIC allegedly incurs when it takes over a bank, 
which can range from tens of millions to billions of dollars. 

With this heightened risk for bank directors and officers, there are certain steps 
that could be important for bank directors and officers to take to prepare for 
claims or litigation that may follow.  First, and most importantly, bank directors 
and officers need to be adequately informed about the specific issues that the 
FDIC is focused upon for purposes of liability, and how they might apply to 
their situation, so that they may be best prepared to respond to those claims.  
Second, because there are a variety of clauses unique to financial institution 
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D&O insurance policies that can have a material impact on the scope of cover-
age, it is essential for bank officers and directors to have a clear understanding 
of their D&O policies.  Third, bank directors and officers should focus on iden-
tifying documents that will be most important in potential claims by the FDIC 
and ensuring those documents are preserved.  Accordingly, to carry through 
on these steps, directors and officers should seek counsel with experience 
and expertise in defending bank directors and officers against FDIC claims, 
and counseling them about the D&O insurance policies which will be important 
in their defense. n  
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M&A Case Activity

A
s in prior years, the announcement in 2009 of an impending merger was 
often followed by the filing of an action seeking to enjoin the proposed 
transaction.  One recent case illustrates how these issues typically 

unfold.  Alston & Bird was retained by Dell Inc. (“Dell”) to represent it in merger 
litigation filed by The Booth Family Trust and Delores Lawrie in Texas state 
court.  The litigation arose out of Dell’s offer to purchase the shares of Perot 
Systems Corporation (“Perot”).40  The plaintiffs sought to enjoin the tender 
offer and proposed acquisition of Perot by Dell.  The action was filed against 
Perot, its officers and directors, and Dell, alleging a flawed process, an unfair 
price for Perot stock, and disclosure deficiencies in the Schedule 14D-9.  The 
plaintiffs alleged that the officers and directors of Perot breached their fiduciary 
duties and that Perot and Dell aided and abetted those breaches.  Based on 
these allegations, plaintiffs filed a motion for preliminary injunction seeking to 
enjoin the proposed transaction.  

Under Texas law, an injunction is an “extraordinary remedy” and cannot be 
obtained as of right.41  Specifically, for a temporary injunction to issue, plain-
tiffs were required to plead and establish the following: (1) a cause of action 
against the defendants, (2) a probable right to the relief sought, and (3) a 
probable, imminent and irreparable injury in the interim.42  After more than 
three hours of oral argument, the court determined that the plaintiffs had not 
successfully established all of the elements necessary to obtain an injunc-
tion.  The court denied the motion for preliminary injunction and, as a result, 
the tender offer closed with Dell acquiring enough shares to proceed with the 
acquisition of Perot. n
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