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ELEVENTH CIRCUIT VACATES
CLASS CERTIFICATION ORDER

| Jn April 7, 2009, the United States Court of Appeals for the
Eleventh Circuit issued a significant class certification decision in
the case of Vega v. T-Mobile, vacating the District Court’s grant of

class certification and ordering that the plaintift’s claims proceed
on an individual basis. See Vega v. T-Mobile USA, Inc.' The
Court’s opinion emphasizes the rigorous analysis that District
Courts must apply when deciding class certification, as well as the

Kristine McAlister Brown,
Partner
Litigation & Trial Practice

kristy.brown@alston.com
named plaintiff’s burden of establishing that class certification is

appropriate under Rule 23. The lega decision is required reading
for any defendant opposing class certification. Alston & Bird
represented T-Mobile in the appeal.

Background

In 2005, Plaintiff Henry Vega brought a putative class action
against T-Mobile, asserting claims for “unpaid wages” and unjust
enrichment. Vega alleged that T-Mobile improperly “charged

back” commissions it advanced retail sales representatives for the

sale of prepaid wireless service plans when the plans deactivated
Kimberly L. Fogarty, Associate

within a certain charge-back period. Vega sought to represent
Labor & Employment

a nationwide class consisting of all former T-Mobile employees
whose commissions for prepaid service were charged back or, in
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the alternative, a Florida-only class.

Despite Rule 23’s admonishment that class certification should
be decided “at an early practicable time,” Vega did not file his
motion for class certification until after the close of all discovery,
more than one year after filing the complaint. Vega’s motion for
class certification remained pending for more than five months
and, during that time period, T-Mobile filed a motion for summary
judgment. Just six days before the case was scheduled to go to
trial, the District Court issued a single order that certified Vega’s
proposed Florida class and denied T-Mobile’s motion for summary
judgment. The District Court engaged in only a cursory analysis
of Rule 23’s requirements, skipping some requirements entirely
and misapplying others.




The Vega decision makes it
clear... that courts can and
should conduct an in-depth
analysis of the merits to
the extent necessary to

determine

class certification.

T-Mobile filed a petition for interlocutory review of the class
certification decision under Federal Rule of Civil Procedure 23(f),
and the Eleventh Circuit granted that petition on August 22, 2007.

Significant Aspects of the Eleventh Circuit’s Decision

Every Rule 23 Requirement Must Be Established And
Supported by Evidence. In its decision, the Eleventh
Circuit took the opportunity to remind named plaintiffs
and District Courts alike of their responsibilities under Rule
23. The named plaintift bears the burden of establishing
every element of Rule 23, and the District Court’s factual
findings “must find support in the evidence before it.”?
Even numerosity — described by the Eleventh Circuit as

a “generally low hurdle” to class certification — cannot be
assumed.? In Vega, the District Court found that the named
plaintiff had established numerosity even though he did
not come forward with any evidence as to the number of
T-Mobile retail sales representatives employed in Florida
during the class period. The Eleventh Circuit noted that
“T-Mobile is a large company, with may retail outlets, and,
as such, it might be tempting to assume” that numerosity
is satisfied.” Nevertheless, the Eleventh Circuit held that
the District Court abused its discretion by finding that Vega
had established numerosity, explaining that “the [D]istrict
[Clourt’s inference of numerosity for a Florida-only class
without the aid of a shred of Florida-only evidence was an

exercise in sheer speculation.”

Consideration of the Merits is Appropriate To Determine
Whether Rule 23’s Requirements are Satisfied. It is well-
established that a District Court should not determine the
merits of a named plaintiff’s claims at the class certification

stage. The Vega decision makes it clear, however, that courts
can and should conduct an in-depth analysis of the merits
to the extent necessary to determine class certification.’
For example, in considering whether Vega had established
commonality and predominance with respect to his “unpaid
wages” claim, the Eleventh Circuit analyzed (i) whether
Florida law recognizes an independent cause of action for
“unpaid wages;” (i) the elements of a breach of contract claim
under Florida law; and (iii) whether T-Mobile’s compensation
program gave rise to enforceable contractual rights under

10



Florida law. The Court did not end its substantive analysis
there — it went on to consider the “substantial individualized
evidence” required to prove the claims of absent class
members, as well as the “individualized and varying evidence”
relevant to T-Mobile’s defense. After analyzing all of these
issues, the Eleventh Circuit concluded that individualized
issues would inevitably subsume any common ones, and Vega
had not established predominance.?

To Establish Superiority, Plaintiffs May Be Required to
Submit Trial Plans. The Eleventh Circuit held that a District The Vega decision is more
Court must give “meaningful consideration” to how a case
would be tried when determining whether Rule 23(b)(3)’s
superiority requirement is satisfied. It is not enough to con-

than just a belpful case
for defendants to cite in

clude in conclusory fashion that the class action mechanism their oppositions to class
is superior.” In analyzing superiority, the Eleventh Circuit

certification.

criticized Vega for failing to propose a trial plan that feasibly
set forth how his claims could be tried on a class-wide basis.
The Eleventh Circuit noted that submission of a trial plan is
not a prerequisite to a finding of superiority in every case."’
Nevertheless, the Eleventh Circuit “recommend[ed] that
[D]istrict [C]ourts make it a usual practice to direct plaintiffs to
present feasible trial plans, which should include proposed jury
instructions, as early as practicable when secking class certifica-
tion.”"! This language paves the way for defendants to request
trial plans from plaintiffs in connection with class certification
briefing — or even as a part of the Rule 26(f) conference.

Class Certification Should be Decided Early. The Eleventh
Circuit emphasized that Rule 23 “demands an early

consideration of class certification, including its practical
”12 The Vega decision
provides defendants with a basis for arguing that class

implications for case manageability.

certification briefing should take place before the close of
merits discovery.

The Vega decision is more than just a helpful case for defendants to
cite in their oppositions to class certification. Itis a case thatstands
to affect case management issues in all class actions, providing
defendants with support for arguing that (i) discovery should
be staged, focusing first on class certification issues; (ii) named
plaintiffs should be required to move for class certification early,
rather than after the close of discovery; and (ii1) named plaintifts
should be required to provide a feasible trial plan, rather than
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simply assuring the District Court that a class action would be
manageable.

Endnotes
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2 See Fed. R. Civ. P 23(c)(1)(A).

> Tega, 2009 WL 910411, at *6.

I

S I

° I

7 Id. at *4.
8 Id ac*12.

% Id. at *16-17.
10 14 at *17 n.20.
11 Id

12 Id at *17.

ABOUT THE AUTHORS

Kristy McAlister Brown is a partner in the firm’s Litigation and Trial
Practice Group. She focuses her practice on complex commercial
litigation, with a particular emphasis on defending class actions.
Ms. Brown has defended class actions in 17 states and has obtained
dismissal of more than 13 putative class actions at the motion to
dismiss stage. She has also defeated class certification in plaintift-
friendly jurisdictions like Alabama and Florida and has successfully
handled several class action appeals. Ms. Brown represented
T-Mobile in the Vega appeal discussed in this article.

Kim Fogarty is a member of the firm’s Labor and Employment
Group. She represents management in all aspects of employment
law and concentrates her practice on employment litigation and
counseling. She received her ]J.D. in 2004 from the University
of Virginia School of Law and her B.S. in political science and
economics from Vanderbilt University in 2001.

12



-~ TREND

MARK-TO-MARKET ACCOUNTING
IN THE CROSSHAIRS AGAIN

o, //'
/ith the fall of Enron, “mark-to-market accounting” became
an unlikely household phrase. Along with other suspect practices,

Enron investigators quickly focused on the internal models used
by Enron’s management to mark-to-market the current value Darren L. McCarty, Partner

>
of Enron’s long-term energy contracts. Because these contracts L iepsrien 6 1S Pasias

had no active market, Enron used “management’s best estimate
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considering various factors.”! Unfortunately, the world soon
discovered that “[t|he assumptions underlying these models were,
in the best case, necessarily subjective and, in the worst, subject to
deliberate manipulation.” Enron’s mark-to-market failures cost
investors and others enormous sums.

Despite the costs associated with Enron’s use or misuse of mark-
to-market accounting, in 2007 the setters of accounting standards
affirmed the application of fair value accounting with FAS 157.
The Financial Accounting Standards Board (FASB) intended FAS
157 to bring additional consistency and comparability across the
various accounting standards requiring the application of fair-value
measurements, of which mark-to-market accounting is a form.
Whether FASB got it right is subject to significant debate. Yet there
is no question about the significance of fair-value accounting in the
current market. According to a recent study by the Securities and
Exchange Commission, 45% of all assets at financial institutions
were recorded under fair-value accounting measures as of first
quarter-end 2008.°

Because of its significance, many blame mark-to-market accounting
for figuring prominently in the stress and failure of financial
institutions in 2008 and 2009. When the markets for mortgage-
backed securities and similarly situated instruments froze in 2008,
the once vibrant market that provided easily observable transactions
for valuations quickly became opaque. Transactions thatdid occur
were sometimes at fire-sale prices to provide liquidity at weaker
institutions, affecting values across the board. Safeguards in FAS
157 meant to ensure that valuations reflected orderly market
transactions were likely less effective as fire-sale transactions

multiplied. After all, who was to say what a normal transaction
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[Some contend that ]| while
mark-to-market accounting
might be doing what was
intended—reporting
current values for assets
and liabilities—

it migkt notfully account

fOT long—term PVOSPBLTS.

was—or, as FAS 157 puts it, “an orderly transaction between market
participants”—in the face of continuing distress in the market for
those instruments? Not surprisingly, FASB began looking at ways
to improve fair-value accounting again in 2008 with the release of
additional proposals.

Congress noticed the importance of mark-to-market rules and
put additional pressure on FASB. The House Financial Services
Subcommittee on Capital Markets, Insurance, and Government
Sponsored Enterprises held a hearing in March 2009 to discuss
proposed changes. At least partly in response to government
pressure, FASB announced additional changes to fair-value
accounting on April 2,2009. These changes were applied in some
cases even to first quarter 2009 reporting. The new guidance heavily
emphasized that values should be based upon orderly transactions,
even if there was an absence of an active market. The modifications
will no doubt relieve some ailing balance sheets, particularly in the
financial sector. Nevertheless, many expect that it will force even
more difficult judgments upon management.

Despite these herculean efforts from both public and private
oversight boards, shareholder litigation was a constant companion
of troubled financial institutions in 2008, and continues to be in
2009. Accountants took a harder look at valuation models and
advocated reductions in value for instruments in illiquid markets.*
Corporate management, attempting to explain sharp reductions
in fair value, offered opinions that, over the long term, mark-to-
market devaluations would reverse on instruments intended to be
held to maturity’ In other words, they emphasized their belief
that, while mark-to-market accounting might be doing what was
intended—reporting current values for assets and liabilities—it
might not fully account for long-term prospects. Nevertheless, as
the market continued to decline and more institutions saw steep
drops in stock value or faced insolvency, shareholder class-action
complaints grew. Plaintiffs’ lawyers made it clear last year that
substantially more litigation should be expected.

Mark-to-market accounting’s role in these complaints was
illustrated in a December 2008 complaint against Ambac Financial
Group. Plaintiffs alleged that Ambac failed “to markits.. . . exposure
in a manner reflecting the actual performance and declining market
value of those securities. Ambac’s ‘proprietary model” produced

values divorced from the prevailing market indices . .. .”¢
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Complaints filed in the wake of financial sector troubles also turned
management’s own words against them. In a case filed against
Lehman Brothers, plaintiffs claimed that even management’s
own concerns about mark-to-market valuations misled investors.
Plaintiffs alleged that Lehman Brothers’ Chief Financial Officer
made materially false and misleading statements merely by saying:
“[A]lthough many of these assets don’t appear to be trading at their
fundamental values, we have marked our book to the actual prices
being transacted in the market. Fair value means marking to levels
at which the assets will trade, not where we think they should
trade.”” Whether recorded or found in off-the-cuff remarks, mark-
to-market measurements have themselves become toxic issues for
the financial sector.

Mark-to-market accounting is fertile ground for a spate of new
lawsuits. Much like accounting for contingencies, which has been
a frequent topic of litigation, mark-to-market accounting, absent
a highly active, liquid market, will always demand professional
judgment in developing models, determining appropriate market
proxies and the like. Hindsight is 20/20 and experts will be called
upon to determine after the fact whether judgments made under
fire were appropriate.

When unusual markets—Ilike today’s—fundamentally alter the
landscape, avoiding litigation over mark-to-market accounting will
be nearly impossible for many market participants. The jolting
reverberations of Enron’s mark-to-market accounting failures may
only have foreshadowed a protracted struggle over the contours of
mark-to-market valuations that will be played out in courts across
the country for years to come.

Endnotes

! Staff of S. Comm. on Governmental Affairs, 107" Cong., Financial Oversight
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2 Id at43.
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CALIFORNIA COURTS RESIST
FINALITY OF ARBITRATION AWARDS

7

szrties to construction contracts frequently include provisions
in their contracts that require all disputes that arise under the
contract to be submitted to binding arbitration. This enables the
parties to bypass time-consuming and costly judicial adjudication
of disputes, and participate in the selection of the person who will
resolve the dispute—usually an expert in the relevant subject area.
Traditionally, arbitration awards have only been subject to review
by the courts based on the limited standards set forth in the Federal
Arbitration Act or applicable state arbitration acts, and have not
been subject to review for legal error.

Under both the Federal Arbitration Act and California’s state law
counterpart, the California Arbitration Act, courts are only permitted
to vacate an arbitration award in the following circumstances: the
award (1) was procured by corruption, fraud or undue means; (2)
was issued by corrupt arbitrators; (3) was aftected by prejudicial
misconduct on the part of the arbitrators; or (4) was in excess of
the arbitrator’s powers. Losing parties frequently file motions to
challenge the arbitrator’s decision in the trial court, arguing that the
arbitrator exceeded the scope of his or her authority by incorrectly
applying the law to the dispute. Although the courts permit the
losing party to brief the issues and seek a hearing, these challenges
invariably fail and the courts routinely enter orders confirming
arbitrators’ decisions in the face of these challenges.

While parties have sometimes sought to preserve their right to
judicial review by including provisions in their contracts that
purport to provide for this right, these provisions have time after
time been held unenforceable. This approach has eftectively
precluded any real review on the merits, and resulted in rubber
stamping the arbitration award by the court, even if clear errors of
law have been made in the award.

However, in Cable Connection, Inc. v. DIRECTYV] Inc., 190 P3d 586
(Cal. 2008)*, the California Supreme Court changed the landscape

¥ Alston & Bird continues to represent DIRECTV, Inc. in connection with this

matter.
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Under the holding of
Cable Connection,
judicial review is now
available as long as the
parties include in their

contracts arbitration
provisions that evidence

a “clear agreement” that

“legal errors are in excess

of arbitral authority.”

regarding the finality of arbitration awards where California law
applies to the dispute, holding that arbitration awards are judicially
reviewable for errors of law made by the arbitrator in rendering the
award. Under the holding of Cable Connection, judicial review
is now available as long as the parties include in their contracts
arbitration provisions that evidence a “clear agreement” that “legal
errors are in excess of arbitral authority.”

In Cable Connection, the arbitration provision at issue provided
that, “[t]he arbitrators shall not have the power to commit errors of
law or legal reasoning, and the award may be vacated or corrected
on appeal to a court of competent jurisdiction for any such error.”
In determining that the provision was enforceable, the Court held
that (1) the California Arbitration Act does not preclude such
provisions and (2) the Federal Arbitration Act does not preempt
the California Arbitration Act. As a result, the provision was held
sufficiently clear as evidence of an agreement to subject the award
to judicial review for legal error.

In reaching its decision, the Court acknowledged that criticism
exists of increasingly “judicialized” arbitrations that have many of
the attributes of court proceedings. Mindful of this criticism, the
Cable Connection Court noted that the judicial system is not served
by disregarding the parties’ clear agreement and forcing them to
choose between the risk of a legally incorrect arbitration award
and the burden of litigating their dispute entirely in the judicial
system. As a result, the Court reasoned that “[i]ncorporating
traditional judicial review by express agreement preserves the
utility of arbitration as a way to obtain expert factual determinations
without delay, while allowing the parties to protect themselves from
perhaps the weakest aspect of the arbitral process—its handling of
disputed rules of law.”

As a result of Cable Connection, if parties provide for legal review
in their contract, they will now have an opportunity to obtain
substantive review by the courts to determine whether the arbitrator
correctly applied the law. Moreover, the availability of judicial
review of legal issues should prompt arbitrators to be more careful
and circumspect in their awards, since parties are not likely
to continue to engage arbitrators who have awards frequently
overturned for errors of law.

On the other hand, parties to smaller contracts with limited damages
exposure should be wary of including provisions for judicial review
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of errors of law in their contracts. Judicial review, while valuable in
high stakes cases, will still significantly increase the costs, expense
and delay in final resolution of the dispute. Finally, it should be
noted that, for cases that are governed by the Federal Arbitration
Act, contractual provisions that provide for judicial review of errors
of law are unenforceable. Absent a change in federal law, courts
will continue to rubber stamp these arbitration awards just as they
have in the past.
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VALUATION OF PuBLICLY TRADED
COMPANIES IN AVOIDANCE ACTIONS

C% the wake of the current economic crisis, many highly
leveraged companies have stumbled into Bankruptcy Court, and
there are undoubtedly more shoes to drop. As a consequence of
these filings, there will surely be an increase in avoidance action
claims brought by debtors, such as preferences and fraudulent
transfer actions. In that context, it is useful to consider recent
developments in the valuation arena.

A preference occurs when a debtor makes a payment to a creditor
on a preexisting debt during the 90-day period preceding the
bankruptcy filing, at a time when the debtor was insolvent.
Insolvency is presumed to exist during that 90-day period, butitis a
rebuttable presumption. A fraudulent transfer occurs when a debtor
transfers property to another party without receiving reasonably
equivalent value in exchange for such transfer, at a time that the
debtor was either insolvent or rendered insolvent by the transfer.

Accordingly, in any preference or fraudulent transfer action, the
solvency of, and hence, the proper method to value, the debtor
both before and after the transaction is a key issue. In a fraudulent
transfer case against Motorola, Inc. arising out of the Iridium
Chapter 11 case, the Bankruptcy Court for the Southern District
of New York adopted a market-based approach to determining
solvency with regard to publicly traded debtors, finding “insufficient
cause to set aside the verdict of solvency and capital adequacy
already given to Iridium by the public markets.”" In its opinion,
the Bankruptcy Court adopted the Third Circuit’s approach in VFB
LLC v. Campbell Soup Co., which “validates the use of market data
for purposes of valuing a public company for fraudulent transfer
purposes and makes clear that the public markets constitute a better
guide to fair value than the opinion of hired litigation experts whose
valuation work is performed after the fact and from an advocate’s

point of view.”

The background of the Iridium case is illuminating. The genesis
of the dispute occurred years prior to the bankruptcy case, when
Motorola spun Iridium off in a series of private placements taking
place over a couple of years. Iridium took on a large amount of
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debt to fund the spinoff. Motorola then contracted with Iridium to
develop a global telecommunications network, using satellites and
other technology to provide a system that was capable, in theory,
of operating worldwide. Suffice to say, the system did not work as
designed (the Bankruptcy Court referred to it as a “spectacular”
failure), and Iridium was forced to file for bankruptey relief shortly
after the system launched. Ultimately, Iridium’s assets were sold for
a small fraction of their cost. The Official Creditors’ Committee
filed a lawsuit against Motorola and one of the causes of action was
that $3.7 billion of payments made to Motorola under pre-petition
spinoft agreements and other agreements were received at a time
when Iridium was insolvent or had unreasonably small capital and,
thus, were recoverable as fraudulent transfers.

In addressing the solvency issue in the case, the Bankruptcy Court
noted that the spinoff-related offering documents contained detailed
and accurate descriptions of Iridium’s projected performance and
risks. Turning to the two-year period prior to the bankruptcy filing,
the Bankruptcy Court noted that Iridium conducted two successful
public equity offerings and three successful public debt offerings.
During that time period, Iridium’s stock price ranged from $17
to more than $70 per share, implying a market capitalization of
between $2.3 and $10 billion, and its bonds generally traded at
or near par. In light of these facts, the Bankruptcy Court found
that Iridium was solvent during the relevant time periods. The
Bankruptcy Court essentially held that, in the absence of a
compelling reason to ignore the public market valuation of Iridium,
it would accept that valuation as reasonably accurate. In making
its ruling, the Bankruptcy Court adopted the Third Circuit’s
approach to valuing public companies in a fraudulent transfer case,
holding that the public markets are the best indicator of value.!
The Bankruptcy Court held that

[a]lny reader of The Wall Street Journal knows that the
markets are risky and unpredictable and that share prices
frequently are influenced by a variety of factors unrelated
to the fundamentals and potential of a particular company.
Nonetheless, the public trading market constitutes an
impartial gauge of investor confidence and remains the
best and most unbiased measure of fair market value and,
when available to the Court, is the preferred standard of
valuation.’
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[In Tridium,
the Bankruptcy Court |
held that in preparing
projections to be used in
the determination of

value, courts will not

accept bindsigkt.

Another interesting aspect of the Bankruptcy Court’s opinion is its
dismissal of expert valuation testimony presented by the Creditors’
Committee to show that Iridium was insolvent during the relevant
time period. The Committee advocated disregarding market
data entirely, and asked the Bankruptcy Court instead to rely on
expert valuations based on discounted cash flows and restated
cash flow projections. The Bankruptcy Court did not agree. The
Bankruptcy Court was especially concerned with the Committee’s
experts’ failure to even address the market valuations, and to show
why they were unreliable. The Bankruptcy Court concluded,
essentially, that the Committee’s experts were hired guns, who had
prepared their expert opinions tailored to the litigation result they
were trying to achieve. For example, instead of relying upon the
projections prepared by Iridium and various other parties at the time
of the various transactions, the Committee’s experts constructed
“bottom up” projections, and then utilized those projections in the
discounted cash flow valuation. The Bankruptcy Court held that
such “substitution of judgment” must be viewed with a fair amount
of skepticism. The Bankruptcy Court also held that, in preparing
projections to be used in the determination of value, courts will not
accept hindsight. Experts must look at what was known at the time
when the original projections and market analyses were prepared,
not what was later learned. At the very least, expert opinions on
value will be given less weight if they do not address and explain
why contemporaneous market valuations should be disregarded.

In light of Iridium and VFB v. Campbell Soup, courts in the two
most common venues for large Chapter 11 cases — the Southern
District of New York and Delaware (which is in the Third Circuit)
— have adopted a rule favoring market evidence over expert
testimony in evaluating whether a publicly traded debtor was
insolvent for purposes of avoidance actions. It seems that one of
the few ways such market evidence can be rebutted is if a plaintiff
can demonstrate that the market failed to take into account relevant
information because of, for example, financial fraud. Theoretically,
it may also be possible to discount the public market valuation if
the stock in question was too thinly traded to be a reliable indicator
of value. Of course, these decisions may have little impact in cases
involving privately held companies, where neither the stock nor the
debt was publicly traded.
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