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Environmental/Energy and Sustainability ADVISORY

EPA Reconsideration of Waiver for California Motor Vehicle 
Regulations Could Have Far Reaching Implications

In a move that signals the new administration’s commitment to regulating greenhouse gas emissions, 
President Obama has requested that the Environmental Protection Agency (EPA) reconsider a  
Bush-era decision denying California a waiver for motor vehicle regulations that imposed greenhouse 
gas emission standards.  On February 12, 2009, the EPA published notice of its intent to reconsider 
the previous waiver denial in the Federal Register (70 FR 7040).

Section 209(a) of the Clean Air Act (CAA) generally preempts state standards relating to the control 
of emissions from new motor vehicles and new motor vehicle engines.  However, an exception to 
this general preemption is contained in section 209(b) of the CAA, which requires EPA to waive 
preemption where certain criteria are met.  The California Air Resources Board (CARB) adopted 
greenhouse gas emission regulations for passenger cars, light-duty trucks and medium-duty passenger 
vehicles with a 2009 model year on December 21, 2005.  After adopting the emission regulations,  
CARB submitted a request that EPA grant a Clean Air Act Section 209(b) waiver for the regulations.  
EPA did not respond to the request for over two years, and when it was ultimately pressed for a 
decision, it denied the request on March 6, 2008.

Denial of the waiver was a significant departure from past EPA practice.  Under the Clean Air Act, 
California had legally set its own exhaust emissions limits more than 50 times from the early 1970s to 
2005, with Section 209(b) waivers routinely granted by EPA.  In issuing the denial, EPA determined 
that climate change impacts in California were not sufficiently different from the nation as a whole 
and, therefore, did not support adoption of state standards regulating motor vehicle greenhouse 
gas emissions.  California, other states interested in implementing California’s standard, members 
of Congress, scientists and various stakeholders identified numerous concerns with the arguments 
set forth in the denial, including the conclusion that climate change impacts in California were not 
sufficiently different from the nation as a whole.  Critics argued that a conclusion about whether 
climate change impacts in California were sufficiently different from the rest of the nation was not 
necessary under Clean Air Act section 209(b)(1).  
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In the wake of repeated concerns about the waiver denial, and in a move that signals a dramatic 
shift in federal environmental policy, President Obama fulfilled a campaign pledge by requesting that 
EPA reconsider the Bush-era waiver denial on January 26, 2009.  The February 12, 2009, Federal 
Register notice was issued in response to President Obama’s request, and its effects could be 
far-reaching, impacting greenhouse gas emission regulation across all sectors of the economy— 
not simply the automobile industry.    

Reconsideration of the waiver is important to California insofar as 38 percent of greenhouse gas 
emission reductions contemplated by the recently adopted Climate Change Scoping Plan are to 
come from the transportation sector, and the motor vehicle regulations at issue are a large part of 
California’s plan for transportation emission reductions.  However, reconsideration of the waiver has 
much further implications because 17 other states are seeking to adopt California’s vehicle emission 
standards.  The 17 states seeking to adopt California’s greenhouse gas emission standards are

•	 New Jersey;

•	 Connecticut;

•	 Oregon;

•	 Washington;

•	 Rhode Island;

•	 Vermont;

•	 New York;

•	 Maine;

•	 Massachusetts;

•	 Arizona;

•	 Pennsylvania;

•	 New Mexico;

•	 New Jersey;

•	 Utah;

•	 Florida; and

•	 Colorado.
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If granted, the waiver will require automakers to comply with new, more stringent rules that cut fuel 
consumption across vehicles sold in California and any other state that adopts California’s regulations.  
Section 102 of the Energy Independence and Security Act of 2007, P.L. 110-140 requires an average 
of 35 miles per gallon by 2020, but California’s regulations would require the rough equivalent of  
45 to 50 miles per gallon.  Accordingly, automakers, dealers and their allies have staunchly opposed 
California’s request.  The argument most often cited by automakers in their opposition to California’s 
request is that issuance of the waiver would result in a “patchwork” of emissions laws that will cause 
“irreparable harm” and extreme “unintended consequences” to domestic carmakers already struggling 
to avoid bankruptcy.  The counter-argument is that approval of the waiver request would resolve the 
“patchwork” issue by opening the door to the possibility of establishing California’s standards on a 
50-state level, without new legislation.

More importantly, however, EPA’s action on the waiver will signal where the Obama administration is 
heading with respect to the regulation of all greenhouse gas emissions, which at a minimum means 
that regulatory action—or inaction—by the prior administration is being abandoned.  The debate 
about whether the states or the federal government should regulate greenhouse gas emissions is 
ongoing; there have been unsuccessful attempts at preempting state efforts to regulate greenhouse 
gas emissions in the past.  Representatives John Dingell (D-MI) and Rick Boucher (D-VA), respectively, 
the chairmen of the House Energy and Commerce Committee and of its Energy and Air Quality 
Subcommittee, mounted an unsuccessful effort to preempt state efforts at combating global climate 
change in 2008.  In contrast with the Warner-Lieberman cap-and-trade legislation, Dingell and 
Boucher’s white paper, “Appropriate Roles for Different Levels of Government,” utilized the EPA 
justification for denying California’s waiver request and deemed climate change a global, not local, 
problem that states should not have the ability to regulate.  EPA’s granting the California waiver, 
though, could tip this ongoing preemption debate in favor of the states, and signal how states will act 
to regulate other types of greenhouse gas emissions in the absence of federal regulation.  

The Federal Register notice initiated EPA’s reconsideration of the request.  It announced a public 
hearing concerning the waiver request and the re-opening of the written comment period for the 
request.  The public hearing will be held on March 5, 2009, and the close of the written comment 
period is April 6, 2009.  Regardless of the outcome, EPA’s reconsideration of the California waiver 
will speak volumes about how this administration plans to shape the task of adopting greenhouse 
gas emission regulations and tackle what has become the most talked about environmental issue 
of its time: global climate change.  

For further information regarding the Scoping Plan, please contact the authors of this advisory—
Sharon Rubalcava, Lee DeHihns and Marisa Blackshire—or your Alston & Bird attorney.



ATLANTA
One Atlantic Center
1201 West Peachtree Street
Atlanta, GA 30309-3424
404.881.7000

CHARLOTTE
Bank of America Plaza
Suite 4000
101 South Tryon Street
Charlotte, NC 28280-4000
704.444.1000

DALLAS
Chase Tower
Suite 3601
2200 Ross Avenue
Dallas, TX 75201
214.922.3400 

LOS ANGELES
333 South Hope Street
16th Floor
Los Angeles, CA 90071-3004
213.576.1000

NEW YORK
90 Park Avenue
New York, NY 10016-1387
212.210.9400

RESEARCH TRIANGLE
Suite 600
3201 Beechleaf Court
Raleigh, NC 27604-1062
919.862.2200

SILICON VALLEY
Two Palo Alto Square
Suite 400
3000 El Camino Real
Palo Alto, CA 94306-2112
650.838.2000

VENTURA COUNTY
Suite 215
2801 Townsgate Road
Westlake Village, CA 91361
805.497.9474

WASHINGTON, D.C.
The Atlantic Building
950 F Street, NW
Washington, DC 20004-1404
202.756.3300

www.alston.com
© Alston & Bird llp 2009

If you would like to receive future Environmental/Energy and Sustainability Advisories 
electronically, please forward your contact information including e-mail address to energy.
advisory@alston.com. Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information please contact your  
Alston & Bird attorney or any of the following:

R. Thomas Amis 
tom.amis@alston.com 
202.756.3480 

William H. Avery 
bill.avery@alston.com 
404.881.7646 

Gustav F. Bahn 
gustav.bahn@alston.com 
214.922.3405 

Shawn K. Baldwin 
shawn.baldwin@alston.com 
404.881.7914 

Ward L. Benshoof 
ward.benshoof@alston.com 
213.576.1108 

Brian A. Betancourt 
brian.betancourt@alston.com 
212.210.9402 

Rhonda S. Binda 
rhonda.binda@alston.com 
202.756.3410 

Marisa E. Blackshire 
marisa.blackshire@alston.com   
213.576.1008 

Rusty A. Brewer 
rusty.brewer@alston.com 
202.756.3475 

Janine Brown 
janine.brown@alston.com 
404.881.7834 

Willa Cohen Bruckner 
willa.bruckner@alston.com 
212.210.9596 

Nicki M. Carlsen 
nicki.carlsen@alston.com  
Phone: 213.576.1128 

S. Joel Cartee 
joel.cartee@alston.com 
404.881.4687 

W. Thomas Carter, III 
tom.carter@alston.com 
404.881.7992 

Edward J. Casey 
ed.casey@alston.com 
213.576.1005 

James J. Casey 
jim.casey@alston.com 
202.756.3332 

Jon R. Chase 
jon.chase@alston.com 
202.756.3443 

Kipp A. Coddington 
kipp.coddington@alston.com   
202.756.3408 

Kevin S. Collins 
kevin.collins@alston.com 
213.576.1184 

Patrick J. Davidson 
patrick.davidson@alston.com   
404.881.7811 

Peter M. Degnan 
pete.degnan@alston.com 
404.881.7743 

Lee A. DeHihns, III 
lee.dehihns@alston.com 
404.881.7151 

Alisha N. Fikes 
alisha.fikes@alston.com 
404.881.7275 

Christopher D. Ford 
chris.ford@alston.com 
202.756.3371 

Norman J. Fry 
norman.fry@alston.com 
202.756.3446 

Andrew M. Gilford 
andy.gilford@alston.com 
213.576.1138 

Renu K. Gupta 
renu.gupta@alston.com 
202.756.3429 

Darren C. Hauck 
darren.hauck@alston.com 
214.922.3401 

Laura Hegedus 
laura.hegedus@alston.com 
202.239.3964 

Aaron C. Hendricson 
aaron.hendricson@alston.com  
214.922.3412 

W. Hunter Holliday 
hunter.holliday@alston.com 
404.881.7182 

Yuri L. Horwitz 
yuri.horwitz@alston.com 
202.756.3438 

Jacob M. Isler 
jake.isler@alston.com 
404.881.4950 

Matthew S. Johnson 
matt.johnson@alston.com 
202.756.3352 

Kristin Holloway Jones 
kristin.jones@alston.com 
404.881.7956 

David C. Keating 
david.keating@alston.com 
404.881.7355 

W. Scott Kitchens 
scott.kitchens@alston.com 
404.881.4955 

David S. MacCuish 
david.maccuish@alston.com   
213.576.1161 

C. Michelle Marlo 
michelle.marlo@alston.com 
213.576.1095 

Todd S. McClelland 
todd.mcclelland@alston.com   
202.756.3418 

David M. Meezan 
david.meezan@alston.com 
404.881.4346 

Barbara Dorsey Miller 
barbara.miller@alston.com 
404.881.7699 

Robert D. Mowrey 
bob.mowrey@alston.com 
404.881.7242 

Trevor W. Nagel 
trevor.nagel@alston.com 
202.756.3563 

Peter A. Nyquist 
pete.nyquist@alston.com 
213.576.1142 

Scott L. O’Melia 
scott.omelia@alston.com 
404.881.7944 

Nikesh R. Patel 
nik.patel@alston.com 
202.756.3485 

Erik A. Petersen 
erik.petersen@alston.com 
202.756.3335 

Carolina Reynolds 
carolina.reynolds@alston.com   
202.756.3382 

Robert C. Reynolds, Jr. 
bob.reynolds@alston.com  
404.881.7560 

Britton T. Richardson 
britt.richardson@alston.com 
214.922.3417 

G. Christian Roux 
chris.roux@alston.com 
213.576.1103 

Sharon F. Rubalcava 
sharon.rubalcava@alston.com   
213.576.1105 

Kevin D. Sheldon 
kevin.sheldon@alston.com 
404.881.4653 

Kazuhiro Shimizu 
kazuhiro.shimizu@alston.com   
404.881.4255 

Stephanie Smith 
stephanie.smith@alston.com   
202.756.3487 

Scott W. Stevenson 
scott.stevenson@alston.com   
202.756.5580 

Jocelyn Niebur Thompson  
jocelyn.thompson@alston.com   
213.576.1104 

Lee Van Blerkom 
lee.vanblerkom@alston.com   
202.756.3565 

T. Timothy Wang 
timothy.wang@alston.com   
404.881.7348 

Eric K. Weingarten 
eric.weingarten@alston.com   
202.756.3483 

Catherine Mitchell Wieman  
catherine.wieman@alston.com   
213.576.1044 

C. Max Zygmont 
max.zygmont@alston.com   
404.881.4795 


