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s the globalization of commerce continues un-
A abated, more companies find themselves either es-

tablishing foreign subsidiaries or becoming multi-
national in scope, both to maintain their competitive-
ness and to further their business interests abroad. In
other instances, an international merger renders the
company a domestic subsidiary of a foreign parent cor-
poration. In the absence of insolvency, this arrange-
ment works well: a domestic company can hire local
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managers and professional service firms to navigate lo-
cal business practices and customs, while at the same
time building a global brand with support from its for-
eign affiliates. Centralized cash management, market-
ing and advertising, global strategy and the like from
the ‘home office’ (whether in New York, Paris, or To-
kyo) allow for efficient global management and alloca-
tion of resources. Finally, international affiliates of the
enterprise are free to innovate and expand commercial
operations in their respective country of operations.

In the case of insolvency, however, matters become
very complicated because there is little or no interna-
tional uniformity on the law of debtor-creditor rela-
tions. The international community has recognized this
void and has taken initial steps through the United Na-
tions Commission on International Trade Law (UNCI-
TRAL) to address some of these issues. For example,
UNCITRAL has in recent years completed a Legislative
Guide on Insolvency Law, as well as a Model Law on
Cross-Border Insolvency, the latter of which has been
adopted by many nations, including the U.S. Yet much
more remains to be addressed.

The insolvency of the parent or one or more affiliates
of a multinational enterprise immediately raises many
questions, the first being which nation’s insolvency
laws will prevail. Yet the inquiry does not end there:
even after determining whether one set of laws, or
many sets of laws, will govern the insolvency of the en-
tire enterprise, there is still the issue of allocation of
value among the creditors of the various affiliates. Fur-
ther, creditor claims may warrant different levels of
scrutiny and priority, depending on the different gov-
erning law for each affiliate. This includes intercom-
pany claims, which are often a matter of mere internal
bookkeeping outside of bankruptcy, but can materially
change the amount of value allocated from one affiliate
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to another in a bankruptcy setting. Creditors of the
‘poorer’ insolvent affiliate may also seek ‘consolidation’
to gain access to the value of the ‘richer’ insolvent affili-
ate. In each of these situations, further complications
arise if more than one court is involved for the various
affiliates of the international corporate group.

The law of the many nations in this field is not har-
monized. Indeed, the study of international insolvency
matters remains in its infancy and, as a result, most
companies facing multinational insolvency issues have
proceeded on an ad hoc basis. While many multina-
tional bankruptcy cases have benefited from the use of
court-to-court communication procedures adopted for
those cases, this approach typically only addresses pro-
cedural rather than substantive issues. Furthermore,
coordination and cross-court communication is sub-
stantially hindered as some nations’ laws preclude the
court from communicating with other courts. Thus,
each multinational insolvency case must often begin
from scratch, instead of having established rules to re-
solve the substantive matters that are unique to multi-
national insolvencies.

At this stage in the early evolution of these issues, be-
fore we can even suggest or advocate a uniform law, the
logical starting point is the thorough analysis of how
each country addresses these complicated matters. The
new initiatives and rulings in various countries that
touch on the insolvency of corporate groups includes
matters of corporate law, which often overlap with in-
solvency law where a multi-tiered corporate group is in-
volved. Until there comes a time when there is a uni-
form law, it is absolutely imperative that international
insolvency practitioners employ local counsel to navi-
gate the often extreme and sometimes contradictory
differences between the laws of different countries. The
following examples highlight this need.’

Germany

In Germany, managing directors are required to file
for bankruptcy within three weeks after grounds for in-
solvency have arisen (such as the inability to pay debts
as they come due). The breach of this duty may result
in civil, and possibly even criminal, liability for the di-
rectors. The duty to file for bankruptcy is not relieved
by the honest, good faith beliefs of the directors that in-
solvency can still be avoided by favorable business de-
cisions, including out of court restructuring efforts. The
directors of a U.S. parent corporation, making decisions
for its German subsidiary, who assume that they are op-
erating under the business judgment rule, may quickly
find themselves in a very unfortunate predicament. The
three week period is statutorily proscribed as a maxi-
mum, and it begins upon the acquisition of positive
knowledge of grounds for insolvency. Negligent lack of
knowledge does not suffice to prolong the period. The
consequence of this is that directors who believe they
can ‘“save” the company have no more than three
weeks to do so.

! For a comprehensive discussion of these issues from the
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tinational Enterprise Liability in Insolvency Proceedings: Ju-
risdictional Comparisons (1st ed. 2006).

As part of the penalty associated with such a convic-
tion (or any criminal conviction for a corporate officer,
including, inter alia, fraud, accounting irregularities,
high risk speculative transactions. and reducing assets
in a manner contrary to usual business practice) the re-
sponsible party is prohibited for a period of five years
from becoming a member of the management board of
a public corporation. More serious, however, and often
unknown to foreign clients, is the consequence that all
management board and managing director appoint-
ments become invalid ex nunc. This applies not only to
the company in respect of which the crime was commit-
ted but to all companies in which the individual held
such appointments.

England

England is one of several countries that recognize the
concept of “shadow directors.” When the directors of a
foreign parent company, who are not directors of the
U.K. subsidiary, either directly or indirectly manage the
affairs of the subsidiary anyway, the U.K. subsidiary
laws may render such people de facto directors or
shadow directors of the subsidiary. A shadow director
may be either an individual or a corporate entity. If a
company’s entire viability depends on support from its
parent, it may be difficult for the parent to withdraw fi-
nancial support without incurring liability as a shadow
director. The directors of the parent will not, however,
themselves become shadow directors of the subsidiary
merely by passing board resolutions at the parent level,
although they may if they individually and personally
give directions to the directors of the subsidiary.

Conclusion

No nation has a monopoly on good ideas, including
how best to allocate losses in a wasting corporate enter-
prise. The study of other countries’ treatment of insol-
vent corporate groups enhances the ability of all corpo-
rate and insolvency professionals to assist their clients,
and also to shape policy and development of the law at
home. UNCITRAL has recently identified the topic of
insolvent corporate groups as a priority area of study,
and many other organizations are advancing the devel-
opment of this subject, including the International As-
sociation of Restructuring, Insolvency and Bankruptcy
Professionals and the International Insolvency Institute.
By working together, and through continued, vigorous
study and analysis of the different legal regimes cover-
ing insolvent corporate groups, we can further develop
this area of international law, while also providing bet-
ter advice to our international commercial clients.

Note to Readers
BNA’s Bankruptcy Law Reporter is inter-
ested in publishing Analysis and Perspective
articles by attorneys and other experts on sub-
jects relevant to bankruptcy law.
Prospective authors should contact the man-
aging editor at (703) 341-3835 or e-mail:
jhorowitz@bna.com.
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