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This is Part II of a two-part article on 
mass tort settlements. Part I appeared in 
the Fall 2009 issue of The Environmen-
tal Litigator. 

The settlement of mass-tort cases 
is particularly fraught with peril 
when minors, incompetents, and 

estate representatives are involved. Set-
tling claims by these plaintiffs requires 
additional attention to ensure that the 
settlement is valid and binding.

Minor Plaintiffs
Ensuring Proper Representative Capacity 
There are numerous potential dangers 
if  a minor’s claims are not settled with 
the correct individual. First, minors 
lack legal capacity to sue and to settle 
potential claims in every jurisdiction. 
Instead, a “next friend” or a court-
appointed legal guardian must initiate 
litigation on a minor’s behalf. Second, 
contracts entered into by minors are 
voidable in most jurisdictions. To bind 
minors as a matter of  contract, written 
settlement documents must be executed 
by someone with proper legal author-
ity to contract for each minor under 
applicable state law. Failure to ensure 
that an appropriate representative 
execute the settlement documents may 
destroy the contractual value of  the 
minor’s written settlement agreement 
and release (including any beneficial 
covenants and warranties therein). 
Third, most states have statutes specify-
ing the persons who can, as a matter of 
law, receive payments in satisfaction of 
debts owed to minors (including settle-
ment amounts). Even if  an authorized 
individual settles a minor’s claims 
and has the legal authority to execute 
contractual settlement documents, 
defendants may still face future liability 
if  the settlement payment is not made 
to an appropriate recipient. Depending 
on the state, the amount at issue, and 

other circumstances, defendants may 
only be able to satisfy settlement obli-
gations to a minor by making payments 
to a court-appointed conservator, legal 
“custodian,” clerk of  probate court, or 
other person specified by state law. An 
individual authorized to bring suit on 
the minor’s behalf  may not necessar-
ily be authorized by law to receive the 
settlement payment.

Thus, to ensure that each minor’s 
claims are properly extinguished, it is 
imperative for defendants to determine 
whether each minor’s representative or 
guardian has binding legal authority 
under relevant state law to (i) settle the 
minor’s claims, and (ii) receive settle-
ment payment. One potential option is 
to require plaintiffs’ counsel to confirm 
the identity of each minor plaintiff  and 
provide proof of the representative’s au-
thority as a precondition to final settle-
ment. The plaintiffs’ counsel, of course, 
may resist this option because it poten-
tially requires each minor’s guardian to 
incur the expense of seeking conservator 
status in probate court and to post bond 
in the amount of settlement.

Defendants may also obtain comfort 
that the correct individuals are settling 
minor claims by negotiating representa-
tions and warranties in the release or 
settlement documents. Each individual 
settling claims for a minor plaintiff  
should be able to represent and warrant 
that he or she has full legal authority to 
execute the settlement documents on the 
minor’s behalf. These individuals should 
also be able to represent and warranty 
that they have full legal authority, under 
applicable state law, to receive the  
minor’s share of any settlement fund. 

Defendants also may be able to 
negotiate indemnification from the 
individual settling the minor’s claims in 
the event that the claims are later reas-
serted by the minor (or by someone on 
the minor’s behalf). Obviously, however, 

the representations and warranties and 
related indemnity provisions are only as 
valuable as that signatory’s future ability 
to fulfill his or her indemnity obligation. 
In cases where signatories are of limited 
financial means, this may provide lim-
ited comfort. 

Although plaintiffs’ counsel are 
unlikely to accept any indemnity ob-
ligations themselves, defendants may 
nonetheless be able to negotiate helpful 
representations and warranties from the 
plaintiffs’ counsel. Federal Rule 11 and 
its state law counterparts, for example, 
arguably require plaintiffs’ counsel to 
make good-faith efforts to ensure that 
each person asserting a claim (whether 
on his or her own behalf  or for anoth-
er) has proper legal capacity to do so. 
Thus, mass-tort settlement agreements 
can potentially include representations 
by plaintiffs’ counsel that to the best of 
counsel’s knowledge and after reason-
ably inquiry, each individual executing 
the settlement documents on behalf  
of  a minor is properly authorized to 
settle the minor’s claims and receive 
any settlement payments on the minor’s 
behalf. 

Ensuring Fairness (and Enforceability) 
of  Minor Settlements
Beyond the question of whether a duly 
authorized representative signs the 
settlement documents and receives pay-
ment of the minor’s settlement amount, 
state substantive law may also require a 
fairness hearing and court-approval or-
der before a mass-tort settlement binds 
minor plaintiffs.

Pro Ami or “Fairness” Hearings
Courts routinely recognize “the special 
nature of an attempted settlement of a 
minor’s claim.” To that end, many juris-
dictions require a pro ami 1 or “fairness” 
hearing to confirm a settlement’s fair-
ness before it becomes binding on minor 
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plaintiffs. Depending on the jurisdic-
tion, fairness hearings may be mandated 
either by statutory or common law. 

During a pro ami/fairness hearing, 
the court will determine whether the 
settlement is in each minor plaintiff ’s 
best interests. The court has wide lati-
tude in making this determination and 
may consider how the settlement pro-
ceeds will be used, if  at all, during the 
minor’s life prior to the age of majority.2 
The court may consider evidence pro-
duced during discovery, as well as hear 
testimony from the minor’s parents or 
guardians. The court may also choose to 
examine each minor directly or to review 
“day in the life” videos establishing the 
minor’s situation. 

At the end of the pro ami process, 
courts typically enter an order approv-
ing the settlement as to each minor 
plaintiff  (the minor approval order). 
To increase the protections afforded by 
a mass-tort settlement, the defendant 
should seek as many favorable recita-
tions as possible in the minor approval 
order. Defendants are well served if  the 
order includes express findings that 

(i)	 settlement as a whole is fair, rea-
sonable, and in the best interest 
of the each minor plaintiff

(ii)	 that the specific settlement 
amounts to be paid to individual 
minor plaintiffs are fair, reason-
able, and in each minor’s best 
interests

(iii)	that the fees requested by any 
guardian ad litem appointed to 
represent the interests of each 
minor are fair and reasonable

(iv)	 that upon payment of the 
settlement amount and costs, the 
defendants are discharged from 
any further liability to the minor 
plaintiffs

Guardians Ad Litem
The court may also appoint one or 
more guardians ad litem to represent 
the interests of minor plaintiffs dur-
ing the pro ami/fairness process. While 
not necessarily required in every case, 
the appointment of a guardian ad 
litem is highly advisable in mass-tort 

settlements. This is especially true where 
the minor’s representative for settlement 
purposes is also a plaintiff  asserting his 
or her own claims. In such situations, a 
guardian ad litem is virtually required 
because the “lump sum” nature of the 
settlement makes the minor’s interests 
potentially (or actually) adverse to the 
parent/guardian’s interests. 

Failure to Insist on a Pro Ami / Fairness 
Hearing
Burke v. Smith highlights the potential 
dangers that can arise if  defendants fail 
to insist on a pro ami/fairness hearing 
as part of  the settlement process.3 In 
Burke, a minor plaintiff  asserted claims, 
through her mother as next friend, 
for the wrongful death of  her father. 
After the case settled and the mother 
attempted to release the daughter’s 
claims, the district court dismissed the 
daughter’s claims without conducting a 
fairness hearing. Upon reaching the age 
of  majority, the daughter successfully 
petitioned the court to set aside the dis-
missal as void under Federal Rule 60(b)
(4). On appeal, the Eleventh Circuit 
first found that federal courts sitting in 
diversity must apply Alabama’s fairness 
hearing requirement as a matter of  state 
substantive law. Based on the district 
court’s failure to hold a fairness hearing 
with respect to the settlement agree-
ment, the Eleventh Circuit then found 
the settlement agreement invalid as to 
all plaintiffs. Accordingly, the court 
affirmed the trial court’s order finding 
that the prior judgment of  dismissal 
was void. 

The Fifth Circuit construed Loui-
siana’s fairness hearing requirement 
very similarly in Carter v. Fenner.4 In 
Carter, a minor plaintiff ’s mother was 
appointed to act as the minor’s guard-
ian for settlement purposes. The parties 
sought entry of a consent judgment to 
effectuate the settlement, but failed to 
seek judicial approval of the minor’s 
settlement through a fairness hearing. 

The trial court later granted the mi-
nor’s motion to set aside judgment and 
reopen the litigation. On appeal, the 
Fifth Circuit held that the original con-
sent judgment entered in federal court 

approving the settlement agreement 
was “of no legal effect.”5 According to 
the court, the failure to seek judicial 
approval of the settlement agreement 
was “fatal.”6 Because of the affirmative 
judicial obligation to review a [guard-
ian’s] requests regarding the protected 
interests of the minor, the Fifth Circuit 
affirmed the district court’s order setting 
aside the consent judgment.

In addition to the power to review 
and approve minor settlements, some 
courts have recognized an affirmative 
“duty to prevent the rejection of  settle-
ment offers which in the minor’s best 
interests should be accepted.”7 In Will 
v. Northwestern University, for example, 
the defendants proposed a wrongful-
death settlement offer to the decedent’s 
estate, including three minors.8 The 
court appointed a guardian ad litem to 
determine whether the settlement would 
be in the minors’ best interests. After 
considering discovery materials, confer-
ring with the parties, reviewing media-
tion information, and weighing trial 
risks, the guardian concluded not only 
that the settlement was in the minors’ 
best interests, but that “refusal of the 
proposed settlement amounted to waste 
and mismanagement of the estate.”9 

The trial court approved the settle-
ment over vigorous objections by the 
estate administrators, who were also the 
minors’ parents. On appeal, the admin-
istrators/parents argued that the trial 
court improperly coerced settlement 
and deprived them of control over the 
minors’ claims. The Illinois Appellate 
Court disagreed: 

[T]he trial court not only had the 
power to accept the settlement and 
execute all pertinent documents, but 
that it did so properly and without 
any abuse of discretion. [Mother], as 
the Estate’s representative, refused 
to effectuate the settlement in direct 
contradiction to the trial court’s rea-
soned determination that the settle-
ment was in the best interest of the 
minor beneficiaries she had been en-
trusted to represent. While she as an 
adult plaintiff  would otherwise have 
the ability to reject any settlement 
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no matter how advantageous to her 
in an individual cause of action, 
this was not the case here, where 
we have already concluded that she 
did not have an individual cause. 
Rather she stood in this cause as co-
administrator and, as such, the trial 
court here had a duty to prevent the 
rejection of this settlement, which it 
determined to be in the best interest 
of the minors, regardless of whether 
it impeded her ability to control her 
minor child . . . or to direct the resolu-
tion of the case as co-administrator 
of [the] estate.10

Additional Considerations for Claims 
by Incompetent Persons
As with minors, it is crucial that a duly 
authorized person settle any claims by 
legally incompetent plaintiffs. Incom-
petents generally 
lack authority to 
sue on their own 
behalf. Moreover, 
the majority rule is 
that contracts with 
incompetent per-
sons are voidable 
even if  that person 
has never for-
mally been deemed 
incompetent by a 
court. Depending 
on the jurisdiction, 
contracts made by an individual previ-
ously declared incompetent by a court 
are either voidable or void. Further, final 
judgments against incompetent plain-
tiffs may be subject to later attack. 

Defendants should therefore at-
tempt to identify any potentially 
incompetent plaintiffs during discovery 
and as part of  the settlement pro-
cess. If  any plaintiffs have previously 
been deemed legally incompetent, 
the defendants should request copies 
of  court orders confirming that each 
person attempting to settle an incom-
petent plaintiff ’s claims has been duly 
appointed as legal guardian. To avoid 
future problems caused by poten-
tially incompetent plaintiffs who have 
never been identified as such, defen-
dants should also consider requiring 

plaintiffs’ counsel to represent and 
warrant that each plaintiff  (or repre-
sentative signing on a plaintiff ’s be-
half) has both legal capacity and legal 
authority to sign all releases and other 
settlement documents. Again, Rule 11 
arguably imposes a good-faith obliga-
tion to confirm that clients are legally 
capable of  pursuing litigation.

As when settling with minors, defen-
dants should ask the court to appoint 
a guardian ad litem to represent the 
interests of incompetents during the 
settlement process and move for an order 
approving the settlement as to each in-
competent plaintiff. Courts are generally 
authorized to appoint guardians ad litem 
to represent the interests of incompetent 
plaintiffs.11 In the context of mass-tort 
settlements, the guardian can investigate 
the facts and circumstances surrounding 

each incompetent plaintiff’s claims, as-
sess the proposed settlement, and advise 
the court as to whether the settlement 
is in each incompetent plaintiff’s best 
interests. The court may then enter an 
order approving the settlement as to each 
incompetent, whether as a matter of 
judicial discretion or as state law or appli-
cable court rules may require. By erring 
on the side of caution, seeking input 
from an independent guardian ad litem, 
and obtaining a conclusive court order, 
defendants may help protect the settle-
ment from later challenge.

Wrongful-Death Claims
State law governs who may bring and 
compromise wrongful death claims 
on behalf  of a decedent’s estate. 
Only an executor or an administrator 

(collectively a “personal representative”) 
may bring a wrongful-death claim. A 
wrongful-death claim belongs to the es-
tate representative, who is charged with 
prosecuting the claim for the estate’s 
beneficiaries. Therefore, verifying that 
putative estate representatives settling 
wrongful-death claims are properly au-
thorized to do so is critical to long-term 
settlement enforceability. 

Todd v. Adams is a textbook example 
of why defendants must ensure that the 
proper individual execute the settlement 
agreement and release of wrongful-
death claims.12 In Todd, the decedent’s 
widow executed a release of all claims 
arising from the automobile accident 
that caused the decedent’s death. Shortly 
after executing the release, the widow 
was appointed to represent the dece-
dent’s estate and filed a wrongful-death 

action. The North 
Carolina Court of 
Appeals reversed 
the trial court’s 
dismissal of the 
wrongful-death 
action based on 
the release, hold-
ing that an estate 
administrator 
“cannot execute 
a release for [a 
wrongful-death] 
claim that would 

be binding on the estate unless she is 
first appointed the personal representa-
tive of the estate.”13

Defendants should therefore take 
appropriate measures to ensure that 
everyone attempting to release wrong-
ful-death claims in a mass-tort settle-
ment actually has authority to do so. 
One time-tested technique is to require 
plaintiffs’ counsel to provide recorded 
copies of  either letters testamentary 
(issued to the executor of  decedent’s 
will) or letters of  administration (issued 
to a person appointed as administra-
tor of  the decedent’s estate) for each 
representative settling a wrongful-death 
claim. These papers are typically issued 
by probate courts pursuant to state 
procedural requirements.

An additional protective measure 

DEFE NDANTS SHOULD TAKE S TEPS TO 
E NSURE THAT EVERYONE AT TE MPTI NG 
TO RELEASE WRONGFUL-DEATH CL AI M S 

ACTUALLY HAS AU THORITY TO D O SO. 
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would be to require each individual set-
tling wrongful-death claims to represent 
and warrant that they have full legal au-
thority to execute the settlement docu-
ments on the estate’s behalf. Defendants 
may also be able to negotiate indemni-
fication from the individual settling the 
claims if  someone else later attempts to 
reassert the claims for the estate. Finally, 
plaintiffs’ counsel may be willing to 
represent and warranty, consistent with 
good-faith pre-filing obligations, that 
each individual executing the settlement 
documents on an estate’s behalf  has 
been duly authorized to do so. 
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