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PROCEEDI NGS
(10: 05 a.m)

CH EF JUSTI CE ROBERTS: W will hear
argunent first this norning in Case 09-530, National
Aeronautics and Space Adm nistration v. Nel son.

M. Katyal .

ORAL ARGUMENT OF GENERAL NEAL K. KATYAL
ON BEHALF OF THE PETI TI ONERS

CENERAL KATYAL: Thank you,

M. Chief Justice, and may it please the Court:

Background checks are a standard way of
doi ng busi ness. The Governnent has required themfor
all civil service enployees since 1953 and for
contractors since 2005. If the Ninth Crcuit in this
case held that a constitutional right to infornmationa
privacy precluded asking the questions it asks, that was
wong for two basic reasons.

First, the background checks' nere
collection of information wi th acconpanyi ng saf eguards
vitiates no constitutional privacy interest. These
checks have been going on for mllions of enployees for
dozens of years. They are part of the enpl oynent
process. They are manifestly not roving checks on
random i ndi vi dual s.

JUSTI CE SOTOVAYOR: M. Katyal, is there any

3
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limt to what questions the Governnent can ask --

CENERAL KATYAL: Well, the --

JUSTI CE SOTOVAYOR: -- an applicant?

GENERAL KATYAL: The -- the limts are -- in
this case, are the ones on SF-85 and Form 42. And we do
think that that's a fairly restrict --

JUSTI CE SOTOVAYOR: \What does that nean?

CGENERAL KATYAL: \Well, those two --

JUSTI CE SOTOVAYOR: Coul d you ask sonebody,
what's your genetic make-up, because we don't want
people with a gene that is predi sposed to cancer?

Wat ever other -- could you ask that?

CENERAL KATYAL: Well, | think that the
Court doesn't need to confront that --

JUSTI CE SOTOVAYOR: W do, because | have to
start with the question of: Wat are the l[imts on the
Government, if any? Are you taking the position that as
an enployer, there are absolutely none, or are you
taking the position that there are sone, and what woul d
t hey be?

GENERAL KATYAL: Qur position is in a case
such as this, where there are collections on the
Governnment's di ssem nation of the information --

JUSTI CE SOTOVAYOR: So what you are saying
is, thereisnolimt?

4
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GENERAL KATYAL: | -- | think that this
Court in Whalen -- there is no decision thus far that
has recogni zed any constitutional limt on the

Governnent's collection of information, so long as there
are acconpanyi ng saf eguards on the dissem nations and - -

JUSTI CE G NSBURG  General Katyal, why are
we getting into this? Because this case, it seens to
me, is a challenge -- a challenge to a prelinmnary
i njunction which was quite narrow. There was only one
guestion at issue. There is no cross-appeal, is there?

GENERAL KATYAL: There -- there is no
Cross- appeal .

JUSTICE G NSBURG So we have Form 85. The
only thing that's in contention there is the question
about treatnment or counsel. Nothing else. So why are
we tal king about the universe of what questions m ght be
asked?

And on the other form | take it, it's just
the so-cal |l ed open-ended questions, not everything on
the form

GENERAL KATYAL: | quite agree, Justice
G nsburg. That's what | was trying to say to Justice
Sotomayor; that is, | think that this case doesn't force
the Court to answer questions it has never really
answered, which are the outer limts of what the

5
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Governnment can do in terns of the collection of
i nformation.

Here you have a narrow decision by the Ninth
Circuit, one whose reasoning, | think, could radiate
very broadly and underm ne governnent -- the
Government ' s background check --

JUSTI CE G NSBURG. What do you think has

been -- there hasn't been a formal injunction entered, a
prelimnary -- a prelimnary junction, has there?
GENERAL KATYAL: It's only -- it's at the

prelimnary injunction stage.

But our -- our point is that the reasoning
that the Ninth Grcuit used, if adopted -- if adopted to
create a permanent injunction, could preclude the
Government fromasking all sorts of questions in
background -- in background checks. Not just the ones
it isolated here, but nore general ones, because the
Ninth Crcuit decision is essentially a howto manual on
how to question various individual questions and
m cromanage them and inject Federal courts into --

JUSTICE G NSBURG | thought that the -- the
entire Form 85 was approved. There's no questions you
coul d ask about, have you used drugs within the |ast
year? It's only the question about treatnent and
counseling that is at issue. R ght?

6
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

GENERAL KATYAL: That's -- that's all that
the NNnth Crcuit ruled on at the prelimnary injunction
st age.

CHI EF JUSTI CE ROBERTS: Does that -- does
that ruling stop you from asking that question right now
t hroughout the Ninth Crcuit?

GENERAL KATYAL: \Which question? The drug
treatment question?

CH EF JUSTI CE ROBERTS: No, no, no. The --
yes. Yes, the counseling and treatnent question.

GENERAL KATYAL: Well, there's a -- the
mandat e has been stayed, so we haven't been able to --

CH EF JUSTI CE ROBERTS: R ght. But if we
sustained -- if we sustain the prelimnary injunction,
the Governnment can't ask that question throughout the --
the -- the reach of the Ninth Crcuit?

GENERAL KATYAL: That's exactly correct.

JUSTI CE KENNEDY: And -- and if we did so,
it would be because there is an underlying privacy right
that is sonewhat ill-defined or undefined?

CENERAL KATYAL: Exactly, Justice Kennedy.
And if this Court were to enbrace that reasoning -- and
this is ny answer to you, Justice G nsburg, as well --
then it doesn't just reach drug treatnent. | could
i magi ne other litigants doing it for other forns of

7
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guestions, whatever they nmay be.

JUSTICE G NSBURG But the -- the circuit
precedent, as far as the other questions on Form 85, the
circuit said that's okay. It's permssible to ask those
guesti ons.

GENERAL KATYAL: Thus far, that's correct.
But | can imagine other litigants comng in, and maybe
not just with respect to these questions but questions
on SF-85P or Form 86, any nunber of other --

JUSTI CE SCALIA: M. Katyal, what is the

wel | -defined, the well-defined, constitutional right to

institutional -- to informational privacy that the
Governnent is -- is wlling to acknow edge? You -- you
apparently don't -- don't chall enge the existence of

such a constitutional right.

GENERAL KATYAL: Justice Scalia, our
position is that the Court doesn't need to answer that
question. It's just |ike Walen, because in Walen this
Court assuned the existence of sone sort of
constitutional right and then said: |Is that right
vi ol ated here?

JUSTICE SCALIA: It's a strange way to
proceed. W nornmally don't do that, see? |If there were
a constitutional right, would it cover this?

CENERAL KATYAL: | agree --

8
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JUSTI CE SCALIA: Do we do that in cases?

GENERAL KATYAL: | agree that in many other
contexts, it mght not be appropriate, but here | think
there are sonme good reasons why. This Court has had
special reticence to the rule broadly in the range of
privacy, and | think the reason is privacy is sonething
that is in flux in ways that other things aren't, both
in terms of our social understandings, technology, and
| egislation itself.

And for that reason, | think this Court has
spoken narrowl y whenever it's dealt with --

JUSTI CE SCALI A: That would justify not
defining it broadly or narromy. It wouldn't justify
not reaching the question of whether there is any such
constitutional right at all.

GENERAL KATYAL: Justice Scalia, that's what
this Court has done throughout its history. Walen was
a unani nous deci sion and Ni xon, on that particul ar
guestion, | don't think there was a di sagreenent about.
So --

JUSTICE ALITO How can the Court determ ne
that the right is not violated here w thout having sone
i dea about either the existence or the contours of the
right?

CENERAL KATYAL: Well, | think it would just

9
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be like in Wialen itself. So in Walen, the Court said
there m ght be sone right to informational privacy, but
so long as there are safeguards on the disclosure, the
Governnment' s di ssem nation of the information, that
means that there is no --

JUSTICE ALITO Is it your argunent that the
Government can col l ect whatever information it wants
fromprivate individuals so long as the information is
not publicly di ssem nated?

GENERAL KATYAL: No, that's not our
position. Qur position here is that the Governnment can
collect information so long as it is not dissemnated in
the enpl oynent context. And this case, unlike Wal en,
is one that has that added fact to it, that the
Government here is asking --

JUSTI CE KENNEDY: Well, does it help us in
finding what this residual background right is and
asking you: Wiy is it that you can't disclose it?

CENERAL KATYAL: |'msorry?

JUSTI CE KENNEDY: Wiy can't you di ssem nate
the information?

GENERAL KATYAL: Surely -- we are restricted
by statute, the privacy of --

JUSTI CE KENNEDY: Let's assune no statute.

CENERAL KATYAL: |If you assune --

10
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JUSTI CE KENNEDY: I n other words, this is
just testing whether there is sonme background
constitutional right and howto define it, if we have to
use that as a begi nning prem se.

CENERAL KATYAL: Absolutely. If we took out
all of the safeguards that are at issue here, then the
case wouldn't be like Whalen or Ni xon, in which you had
those -- in which you had safeguards in the
di ssem nation. And then you would have to confront the
guestion, which we think you shouldn't confront in this
case, for the reasons | said to Justice Scalia.

JUSTI CE KENNEDY: And what woul d be your
position if the -- all this information were discl osed?
O that there was an attenpt to disclose all the
information, and they asked you for your advice on a
constitutional basis.

GENERAL KATYAL: Right. Right. | nean, our
position is that the Court really shouldn't, for all of
the reasons | said, get intoit; but if the Court had to
get into it, and asked, is there sone constitutional
right that would be violated, Justice Kennedy, by your
hypot heti cal, our answer woul d be no.

But we do think the way that this has been
traditionally been handled is legislation. Safeguards
for political --

11
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CH EF JUSTI CE ROBERTS: So when you say your
position would be no, you nean that there is no right of
any kind under your -- | know you don't want us to reach
it, but you would say there is no right of any kind for
acitizen to tell the Governnent: That is none of your
busi ness. The CGovernment will decide that it can ask
anything of a citizen, so long as you don't disclose it.

CGENERAL KATYAL: \Well, in the
enpl oynent/ proprietor context. GCkay? So if the Court
had to confront that question, would it apply the matrix

that Justice Scalia has tal ked about, the d ucksberg

matri x, of whether a right -- the right is firmy rooted
in the traditions of the people, and ask: |Is the
Gover nnent - -

CH EF JUSTI CE ROBERTS: Do you think it's
firmy rooted in our traditions that there is sone right
to tell the Governnent: That's none of your business?

GENERAL KATYAL: | think there is sone
right. The question about whether it enploys in the
uni que enpl oynent/proprietor context is one the Court
hasn't confronted, and our strong position here is the
Court shouldn't confront it.

JUSTICE ALITO Wiat is the test -- what is
the test for determ ning what sort of questions can be
asked in the enploynent context? |Is there any limt?

12
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Suppose the -- suppose the Governnent says:
Vell, we want to know all about your diet. W want to
know whet her you snoke cigarettes. W want to know
everything you read. W want to know what your hobbies
are, what forns of entertainnent you enjoy, sexual
practices, every aspect of your private life, just
because that gives us a better picture of who you are as
an enployee. Is that okay?

GENERAL KATYAL: Sure. No, there are
l[imts, and | should have said this earlier. If the
Government's collection of information or the disclosure
of the information burdens some ot her fundanental
constitutional right, that is certainly one limt.

So if the Governnent were collecting
information, Justice Alito, on sexual practices of its
enpl oyees, it may burden the exercise of other rights.

CH EF JUSTI CE ROBERTS: Yes, but that's
putting those aside. | mean, what about sone of the
hypot heticals that Justice Alito posed? Your diet,
right? That's certainly relevant in the enpl oynent
context, right? They are going to have to pay for your
heal t hcare, worry you mght mss things, mss days of
wor K.

So | guess the point is: Do you think the
Government's right to inquire in the enploynent context

13
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is exactly as broad as a private enployer's right?

GENERAL KATYAL: | do think that if the
private enployer -- the private enployers are a good
tenplate. |If the Governnent is sinply mrroring what
private enployers do, as Justice Scalia said in O Connor
v. Otega, that's a good suggestion that what it's doing
i S reasonabl e.

Now, to the extent, Justice Alito, that they
are gradating far beyond what private enployers do, in
terms of asking about eating habits and the like, | do
think that that may pose -- that there may be sone
limts. The Court doesn't need to confront that here.
It sinply needs to ook at the Ninth Circuit's deci sion,
whi ch recogni ze a broad, free-standing right against
informational collection of its enployees to nmake sure
and -- and realize that that is a serious problemfor
the way the Governnment does busi ness.

JUSTI CE SCALIA: W do have a | egislature,
don't we, that could place sone limts on what the
Gover nnment asks enpl oyees or anybody el se?

CENERAL KATYAL: Absol utely.

JUSTICE SCALIA: It's the sane legislature
that prohibited the Governnent from disclosing a | ot of
information, isn't it?

GENERAL KATYAL: That's precisely correct.

14
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JUSTI CE SCALIA: And it's possible that
that's the protection that the Framers envi sioned,
rat her than having courts ride herd on Governnent
inquiries.

CENERAL KATYAL: It's certainly possible,
Justice Scalia. | think that all of these hypotheticals
are enornously interesting, but the --

JUSTI CE SOTOVAYOR:  Were these two forns
approved by Congress?

GENERAL KATYAL: The forns thensel ves were
not approved by Congress, but the Privacy Act, which is
the main restriction --

JUSTI CE SOTOVAYOR: That's a restriction on
di scl osure, but the same Congress can change that,
correct?

GENERAL KATYAL: That's exactly correct.
The Privacy Act has been around since 1975 and the
Governnent has collected -- you know, it's been used
mllions of tinmes, SF-85. |It's been used 553,000 tines
in the |ast four years, and we have not seen the types
of disclosure or conplaints that | think animate the
worry that ny friends on the other side are saying.

CH EF JUSTI CE ROBERTS: What is the
reason -- |'ve had trouble putting nmy finger on it --
that you need the information about counseling?

15
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You al ready have the information, have you
used drugs in the past year. | couldn't tell if you
t hought the question about counseling was for the good
of the enpl oyee -- oh, you are taking steps to -- or was
it to allowyou to show, well, it nust be serious,
because you need counsel i ng.

CENERAL KATYAL: It is for the good of the

enpl oyee.

CHI EF JUSTI CE ROBERTS: Well, 1've asked
you -- whenever the Governnent cones and says, "This is
for your own good," you have to be -- you have to be a

little suspicious.

| mean, if it's -- the enployee gets to
expand upon his or her answer. They say, tell us about
it. And they can say, don't worry, I'min counseling or
treatment. And even then it doesn't sound like it's for
their good. It's one thing to say, | had a drink. It's
another thing to say, I'min AA

CENERAL KATYAL: M. Chief Justice, the way
the question is franed is, first they are asked, have
you used illegal drugs in the |ast year? And then --
and then, if the answer is yes, provide details and then

i ndicate any treatnent or counseling received.

CHI EF JUSTI CE ROBERTS: | have a question
about the way it's worded. You're -- it says, if you've
16
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used it in the last year, detail your involvenent with
drugs and any counseling you received.

Do you understand the counseling question to
be limted to the past year, or to reach back as far
as --

GENERAL KATYAL: | think that the question
itself is vague.

Now, the way that the Office of Personnel
Managenment will process such a formis it will process

anything so long as there is information about just drug

use.

CH EF JUSTI CE ROBERTS: But do you think
it'"s required? | mean, you do sign at the end, this is
true to the best -- do you think it's required to

di scl ose counseling and treatnent you received nore than
a year back?

GENERAL KATYAL: No. This is unlike, for
exanpl e, SF-86, which does ask for treatnent and
counseling back up to, I think, a 7-year period.

So | think this is a much nore narrow
inquiry, and | think the reason for that inquiry is to
hel p the enpl oyee. The CGovernnent --

JUSTI CE G NSBURG The answer to that is
obvious. It was raised by the other side. If it is for
t he good of the enpl oyee, nake it voluntary.

17
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GENERAL KATYAL: Well, Justice G nsburg,
think that that's the type -- think that's the type of
inquiry that this Court rejected in Wialen. Because in
Whal en, the whol e debate in the Court and the district
court below was, well, if you want to stop doctor
prescription mlls, people providing too many narcotics,
you don't need the nanes and ages of the patients. W
could change the triplicate forns and redact that.

But what this Court said on the second page
of its opinion was it called that Lochnerian, that
Federal courts shouldn't be policing fornms and exci sing
or suggesting randomdifferent -- you know, a few
di fferent words here or there.

And here, experts put this formtogether to
try and get at, basically, are you using drugs and are
you using treatnent which mght aneliorate the fact that
you had used illegal drugs in the |ast year.

JUSTICE ALITO Well, | had thought before
the argunent that one of the purposes for asking about
treatment was to identify enpl oyees who may have
under gone treatnent on nunerous occasi ons and dropped
out of prograns and been unsuccessful, so as to identify
chronic drug abusers. But | guess in |ight of what
you' ve just said, that this only reaches back one year,
that is not a purpose of this.

18
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GENERAL KATYAL: That is correct.

And in preparation for this we did survey
all of the NASA different centers to ask, has treatnent
ever been used in any sort of way to hurt an enpl oyee?
And the answer that canme back was, no, it has not been
used. It has only been used to help. It is to retain
soneone who did use illegal drugs, but is taking steps
to mtigate.

CH EF JUSTI CE ROBERTS: Well, how do you
know -- how do you know that? | mean, you ask a | ot of
guestions on these forns and they say, well, we're not
going to hire you. How can you go back and say it was
because you put in, you know, in treatnment for drug
abuse?

GENERAL KATYAL: Well, the process by which
this takes place is the formis filled out. It's
ultimately sent to an adjudicator if there is negative
information, and that -- and that information is then
di scussed with the candi date for enploynent or the
enpl oyee to see if they have an explanation. And of the
times that this has happened, that soneone has been
denied, and | think the nunber is 128 tines over the --
over the last five years, none have been denied for a
positive answer to drug treatnent.

CHI EF JUSTI CE ROBERTS: Over the last five

19
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years, this has only cone into play 128 tines across the
Feder al bureaucracy?

GENERAL KATYAL: For Federal contractors.
That is correct.

CHI EF JUSTI CE ROBERTS: Federal contractors.

GENERAL KATYAL: Yes.

JUSTI CE SOTOVAYOR: |'msorry. |'mnot sure
| understand the answer. Only 128 tines has sonebody
identified thensel ves as a drug user?

CENERAL KATYAL: 128 tines, the SF-85
process, is nmy understandi ng, has been used to deny
soneone a credential of the Federal contractor --

JUSTI CE SOTOVAYOR: So it could be for any
ot her answers as well?

GENERAL KATYAL: For anything. Exactly.
About -- and | think there have been about 74, 000
contractors that have sought badges through the SF-85,
SO --

JUSTI CE SOTOVAYOR: Are you representing to

us that every enployee who is rejected wll know the

reason?

GENERAL KATYAL: That is correct. That is
part of -- that is part of the regulations that are in
pl ace, so that if soneone is denied a credential -- and

this is, I think, at Joint Appendi x, page 180 -- they

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

are told the reason for that denial. They are given an
opportunity to explain thensel ves, and a process is then
put in place. There is then also robust appeal and

ot her things that may happen as well.

But one thing that doesn't happen, Justice
Sot omayor, is that JPL, the contractor, is not told the
basis for why the person is denied a credential. That
is, it's private as between the Governnent -- here,

NASA -- and the individual enployee. And that is the --

JUSTI CE SOTOVAYOR: So where does the
suitability matrix conme in?

CENERAL KATYAL: It doesn't.

JUSTI CE SOTOVAYOR: It doesn't?

CENERAL KATYAL: It doesn't.

JUSTI CE SOTOVAYOR: And NASA has never used
it? You're representing that to the Court?

GENERAL KATYAL: |'mrepresenting that NASA
has -- NASA will not and does not use this enploynent --
enpl oyee suitability chart to make contractor
credenti al i ng deci sions.

JUSTI CE G NSBURG  Where did it cone fronf

CENERAL KATYAL: Well, it's -- it's been
hard to actually pin down where it cane from | think
it is derived fromearlier Ofice of Personnel
Managenent materials at a time when it |isted out what

21
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various crines were. And so sone of those things that
are on there that are quite sal acious are things that
OPM at earlier points in time, |ooked to, not for
contractors, but for Governnent enployees.

But | can represent to the Court that NASA
does not and wll not use this chart for credentialing
deci si ons.

JUSTI CE G NSBURG Do you -- do you have a
cl ear idea of how the Form 42 would have to be anended
if the Respondents are correct? Form 85, we know we
exci se "counseling or treatnent." \What in the Form 85
did the Ninth Crcuit say?

It said "open-ended questions,” but | | ooked
at the formand it is not clear to ne which ones they
consi dered open-ended.

CENERAL KATYAL: Justice Gnsburg, | quite
agree with you. | don't think that the Ninth Crcuit's
reasoning i s capable of being aneliorated easily.

So we tal ked before about how the drug
treatment was just a narrow part of the Ninth Grcuit
deci sion, but this Form 42, the invalidation of Form 42,
goes to the heart of what the Governnent does all the
time and what all enployers do. They ask open-ended
questions to figure out whether soneone is trustworthy
and reliable.
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JUSTI CE SOTOVAYOR: Ceneral -- I'msorry.
Go ahead and fi ni sh.

GENERAL KATYAL: | think as Judge Kleinfeld
said, that's how |law clerks are hired. That's how
baristas at Starbucks are hired. You have to ask these
open-ended questions because as an enpl oyer, you don't
really know what -- where the pressure points or danger
spots in an individual application are.

JUSTI CE SOTOVAYOR: |Is your position today
that our ruling should say that the Governnent is free
to ask, as a private enployer or contractor -- it is
free to ask any question it wants whatsoever?

GENERAL KATYAL: That is not what we're
saying. W --

JUSTI CE SOTOVAYOR: I f you were not saying
that, then what is the narrower ruling? Because that's
what | thought | heard at the begi nning of our coll oquy
t oday.

CENERAL KATYAL: Justice Sotomayor, the
narrow rule is what we said in our petition and what we
said on the very |ast page of our reply brief and al
t hroughout, which is, this Court should sinply say what
it said in Whalen, which is assumng that there is sonme
informational right to informational privacy. The --

t he use of a background check wi th acconpanyi ng
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safeguards to collect information doesn't violate the
constitutional right to privacy.

JUSTI CE SOTOVAYOR: Wl |, why woul dn't that
violate it if the question involved a fundanmental right?
| f you were asking the question that Justice Alito
asked, which is, what's your sexual practices in the
bedroom if there are security checks agai nst you
disclosing it, you are saying even that woul d be okay?

CENERAL KATYAL: | could inmagine a
circunstance far afield fromthis one in which the
Government's just nmere collection of information about
sexual practices mght burden the exercise of those
rights. I'msaying it's not at all present here, and I
don't think the Court should get into it.

But that's a really different question than
the one here, which is: 1Is there sone free-standing
right to constitutional privacy that is unburdened by
the fact that there are protections against the
di scl osure of information? Here, the Privacy Act
I nposes strong protections against the discl osure of
information. And so what's left is a very residual
interest in the part of the enpl oyees.

JUSTI CE SOTOMAYOR: Don't -- this is a bit
unsati sfying. Because you start by saying to us, as
|l ong as there are sone nondi scl osure protections, then
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virtually any question, whether it inpinges a
fundanmental right or not, would be okay, because
there's -- | don't even know what the Governnent's
interest is in asking every question it wants to.

There has to be a need for a set of
guestions, doesn't there?

CENERAL KATYAL: Well, | could inmagine an
as-applied challenge to, for exanple, you know, the
hypot heti cal on sexual practices or whatever.

| do think, as Justice Scalia said, the rea
check on that is the political process check. The fact
is that the Governnent doesn't ask those kinds of
gquestions, and to the extent it ever did, the Court
could confront that in an as-applied challenge.

JUSTICE GNSBURG | still don't see why
that -- why this is before us, because the Nnth Crcuit
said sone of this formis okay, nost of Form 85 is okay,
and sonme of Form 42 is okay. | thought it was only the
guestions under 7 and 8, the open-ended questions.
didn't think the Ninth Crcuit had enjoi ned anyt hi ng
ot her than those questions.

GENERAL KATYAL: Those questi ons,

Justice G nsburg, are really the heart of the form |
mean, those are the nost -- in many ways the nost
i nportant questions, because they're the ones that
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enpl oyers have to ask because they don't know the
weaknesses in an individual applicant's background.

JUSTI CE KENNEDY: There are a nunber of
statenents in, | guess, the concurrence fromthe deni al
of en banc, explaining how JPL is fairly open, and it is
close to the Pasadena courthouse. Pasadena residents
and judges visit JPL often.

Are there any statenments of fact that you
don't agree with that are not in the record, other than
the matrix question? Leave that aside.

CENERAL KATYAL: Yes, | would say a few
things. Nunber one is | think that the -- the
concurring judge did, | think, underestinmate how

i nportant security is there.

First of all, there are armed guards when
you are comng in. It is not the canpus-Ilike
atnosphere. It's not like a canpus that I'mfamliar

t hat she described. The information at the debate at
JPL is sensitive, quite sensitive, both, you know, in
terms of scientifically and with respect to our nation's
secrets.

And the even nore inportant point about this
is the badge that the Plaintiffs are seeking access to
don't -- doesn't just give themaccess to JPL. It wll
al so give themother access to all other NASA
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facilities. And it's such an inportant credential that
it wuld allowthemto get within, for exanple, 6 to 10
feet of the space shuttle as it is being repaired and
readied for launch. So this is a credential not just
for JPL and getting onto JPL, but other places as well.

If I could reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

M. Stormer.

ORAL ARGUMENT COF DAN STORMER
ON BEHALF OF THE RESPONDENTS

MR. STORMER:. M. Chief Justice, and may it
pl ease the Court:

The issue as now characterized is really how
far may a Governnent go, may this Governnment go, to
intrude into the private lives of its citizens, both in
positions that do not involve sensitive issues,
classified issues, national security issues, or
positions of public trust?

JUSTI CE SCALIA: M. Stormer, what provision
of the Constitution are you relying -- | |ooked at your
table of authorities in your brief, and you have cases
listed, you have statutes listed; there is not a single
citation anywhere in your brief to a provision of the
Constitution.

What provision of the Constitution are you
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relying on.

MR, STORMER. It would nostly fall --

JUSTICE SCALIA: | think it's a very nice
thing that the Governnent shouldn't ask intrusive
guestions. | also think that it's a nice thing that the
Government should pay a living wage to its enpl oyees,
but | don't feel authorized to go around sayi ng how nuch
t he Governnent should pay each of its enployees because
there is nothing in the Constitution about that, and the
question is left to Congress.

VWhat do you rely on in the Constitution that
enabl es nme to decide how nmuch intrusiveness is too nuch,
rat her than |leaving that to Congress?

MR. STORMER It would flow fromthe ordered
concept of the liberty conponent of the Fifth Anendnent,
as well as the First --

JUSTI CE SCALIA: The Fifth Anmendnent, okay.
Whi ch says no person shall be deprived of what?

MR STORMER. O Ilife -- | nmean, no person
shal | be deprived of due process of law, and then the
| ast --

JUSTI CE SCALI A: Due process of |aw

MR. STORMER. -- refers to the concept of,
the ordered concept of Iliberty.

JUSTI CE SCALIA: Al right. That -- that's
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what | thought. You are tal king about substantive due
process here.

MR. STORMER. Well, the Walen case, the
Ni xon case, and to sone extent, the Reporters Conmttee
case refer to this concept of privacy. And they are, in
fact, vague, but they do talk about the concept of
privacy as being the right to control information about
onesel f.

And -- and both -- and all of the --

JUSTICE SCALIA: | nean, | like that, but I
just don't see it anywhere in the Constitution. That's
all 1"mtaking about.

MR. STORMER. Well, | -- there -- those
cases, in fact, do not refer to a termcalled
"informational privacy." Those terns have grown from
t he various cases that have flown -- flowed fromthe
determ nations in Walen and Ni xon and, to sone extent,
Reporters Comm ttee.

JUSTI CE SOTOVAYOR: So that right is subject
to what |evel of scrutiny? Is it always strict
scrutiny? And how do you square Whal en and N xon's
bal ancing with strict scrutiny?

MR. STORMER. The -- the standard woul d
be -- | think the appropriate standard was applied by
the Ninth Circuit, which is a legitimate State interest
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narrowmly tailored to neet that need.

In this case, there is sone -- |like the Von
Raab case, which is not cited in our brief but which is
a Fourth Amendnment case, the -- this Court used a
conpelling State interest standard for a Fourth
Amendnent invasion. And in that case, the Court
remanded on the issue of whether or not the positions
invol ved classified or sensitive materials.

JUSTI CE BREYER: So what is your view of
what the liberty -- you are saying that the words in the
Constitution that protect the right that you clai mwas

violated are the words, "No person shall be" -- |

guess -- "deprived of life, liberty, or property wthout
due process of law. " | guess you nean the word
“l'iberty."

MR. STORMER: That's correct.

JUSTI CE BREYER: All right. And in your
words, it is liberty -- define it. Liberty to what?

MR. STORMER: Liberty to control information
about oneself. The liberty to --

JUSTI CE BREYER. There is a right to liberty
to control information about oneself?

MR. STORMER. Wt hout governnent al
i ntrusion.

JUSTICE BREYER. All right. And al
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i nformati on? Sone information?

MR. STORMER. Well there --

JUSTI CE BREYER: Liberty -- there is a
liberty to control all information? Protected from --

fromwhat? Fromthe State? The State doesn't have a

right to give you any -- get any information about you?
On adriver's license? It's -- when does it come into
pl ay?

MR. STORMER: It conmes into play when the
Governnent, the State, seeks to intrude and obtain
information froman individual. The -- the --

JUSTI CE BREYER: So the fact that the

Governnment says -- | go and | want ny driver's |icense,
and they say, fill out the form we want to see how
you -- if you can drive or not, that potentially could

violate the Constitution?

MR STORMER Wl --

JUSTI CE BREYER: Potentially. 1t mght not,
because it mght be justified, but each such case would
have to be justified. |Is that -- is that your theory?

MR. STORMER: Any intrusion into private
lives woul d have to have sone --

JUSTI CE BREYER It says "liberty." The
liberty, you said, was liberty to control information
about yourself.
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MR. STORMER  That was the --

JUSTI CE BREYER So | want to know how t hat
works. Every tinme anyone in the Governnent asks a
gquestion about you personally, of course, it wouldn't be
unconsti tutional .

But every tine it would have to be a
justified thing; is that -- is that your theory? 1'm
j ust aski ng.

MR. STORMER. That -- yes, it is.

JUSTI CE SOTOVAYOR: So that's al
i nformati on about yourself?

MR. STORMER Wl --

JUSTI CE SOTOVAYOR: | think what Justice
Breyer is getting to and that I'mtrying to figure out
i's, you ve used the word "privacy." \Wat does privacy
relate to?

MR. STORMER: Privacy relates, in this case,
to the --

JUSTI CE SOTOVAYOR:  No, |'mtalking
about -- answer his broad question, which is -- you've
defined the constitutional right to information about
yoursel f.

MR. STORMER  Correct.

JUSTI CE SOTOVAYOR: Is that all information
about yourself, including your date of birth, your
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Soci al Security Nunber, your -- where you live, where
you' ve gone to school, who are your friends, who your
references are? Because as broadly as you have defined
that, it would include all of that.

MR. STORMER. It -- the -- the nature of
what is included can be intruded upon based upon a
governnmental need. So if there is a rational basis for
knowi ng Soci al Security Numbers, driver's license,
sensitive information, that type of information, then --
then there is not an issue.

CH EF JUSTI CE ROBERTS: So this gets back to
Justice Sotomayor's earlier question. You said if there
is arational basis, sois that the test?

MR. STORMER. The test --

CH EF JUSTI CE ROBERTS: No matter what type
of information? | suppose it's harder to show a
rational basis when you get into certain areas that --
that concern you, but is it a rational basis test?

MR. STORMER. In this case, | think it is a
legitimate State interest, narrowWy tailored to neet
that interest, Your Honor.

CHI EF JUSTI CE ROBERTS: But in the case of a
date of birth for a driver's license, you say it's
rational basis?

MR. STORMER  Yes.
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JUSTI CE BREYER: So how do we decide? | am
alittle interested, if you could spend two or three
m nutes el aborating this.

A nunber of |aws, Federal |aws, | imagine
the regulations fill this room and | think many --
maybe nore, maybe several roonms. And many of them
i nvol ve asking people for information. And the nunber
of forms that ask people for information, | guess, about
t hemsel ves, mght fill several roonms. And | can inmagine
ina country of 300 mllion people, you would find
soneone objecting to many of the questions.

And so how is the system supposed to work,
in your view, where judges will decide whether a
particul ar question -- I'mnot saying you are wong. |
just wanted to get an idea fromyou as to how this | egal
system wor ks, where any question asked by the Governnent
about a person is potentially subject to challenge as
unconstitutional. You and | will agree that many are
fine. But you are worried about sone that aren't fine.

How does it work, the system distinguishing
the ones fromthe other?

MR. STORMER: Well, this Court has done nuch
of that already in a whole history of cases:
Contraception, procreation, marriage, sexual relations,
famly relations.
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JUSTI CE SOTOVAYOR: The fundanental rights
i ssue that the Sixth Amendment identified, are those the
guestions that are subject to that greater scrutiny?

MR. STORMER. The -- the rights that go --
the questions that go to those types of -- which could
elicit that type of information.

For instance, on Form42, if they said, tel

us any adverse information you have about this person,

whi ch includes any other matters. This could be -- they
could respond with saying, "Well, | don't Iike the way
he -- how many kids he has. | don't like his religion.

| don't like his sexual practices.”

JUSTICE G NSBURG But isn't that question
that kind of open-ended question, routinely used in
enpl oynent situations? That is, the enployer wants to
know. |Is there any adverse information about this
person? Doesn't know which question to ask, because
there's a whole -- many things that could be rel evant.

So are you suggesting that that kind of
guestion is off-limts to the Governnent, although it is
routinely used in other enploynent sectors?

MR. STORMER: It is not routinely used in
enpl oynment sectors where there is allowed to inquiry --
inquiry into non-enploynent-related --

JUSTICE G NSBURG Well, it has a | egend on
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the top. Everything that we are asking you is neant

to -- to determne suitability for enploynent. So they
want to find out information relevant to suitability for
enpl oynent .

MR. STORMER: And for security clearances.
Those are the two issues.

JUSTI CE KENNEDY: Well, | -- | have to agree
with the inplication of Justice G nsburg's remark, at
| east what | inply fromit.

Look at the private enpl oynent sphere. It
seens to nme that for a sensitive position, a bank who
has people taking care of -- its enpl oyees taking care
of ot her people's noney, or the nedical profession, that
t he enpl oyer could be sued and would be remss if it did
not ask this question.

Do you know anyt hi ng adverse about this
person whomwe are going to hire for a very sensitive
position? This is done all the tine, and we do it with
the -- a judge said below, with our |aw clerk.

MR. STORMER: That woul d be exactly ny
poi nt, Your Honor. It is in those situations where
there's sensitive issues, you are allowed to inquire
based on the need.

But here, they are inquiring the snack bar
wor ker, the -- the bus driver, the gift shop operator,
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are -- are required to respond to these questions. The
GS-4 interior departnent clerk. The Governnent's
position is all of those are subject to this sane type
of 1nquiry.

JUSTICE ALITO | don't see what the
alternative, as a practical matter, is to asking this
sort of open-ended question. The -- the alternative
woul d seemto be to try to conpile a list of every
possible thing that the -- the person m ght do that
woul d rai se serious questions about suitability for
enpl oyment or woul d be disqualifying for enpl oynent.
And that seens to be inpractical

There's alnost no limt to the sorts of
things that mght be relevant in that respect; isn't
that right?

MR. STORMER: This goes to the very basic
gquestion of: Wy does the Governnment need to know this
information for these individuals, nost of whom have
been there for 20 to 30 years? The Governnent can't
show a single instance of any of these individuals doing
anything that would require any of the type of
scrutiny --

JUSTICE G NSBURG Are you then saying that
t hese peopl e have to be grandfathered or grandparented
because they worked for 20 years --
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(Laughter.)

JUSTICE G NSBURG -- wthout --

MR. STORMER. | amnot, Your Honor. But the
Governnment has sonme burden to show that -- a need to
inquire into these privacy areas. It needs to know if

you have gone to the Betty Ford --

JUSTI CE G NSBURG  But you are nmaking a --
you said that these people have worked there for
20 years. Are they different fromthe new enpl oyee?
Are you suggesting it's okay for the new enpl oyee, but
not okay --

MR, STORMER: | am not.

JUSTICE G NSBURG -- for the person who is
already in the job?

MR STORMER | -- | amnot. The -- the
difference between this case and, ultimtely, what was
all owed in both Walen and Ni xon -- excuse ne,
particularly in Walen -- is that there was sone
overarching societal need to have this information.

JUSTICE ALITO Well, suppose the person who

works at the -- at the gift shop, or the snack bar -- |
think that's what you nentioned -- has a big sign on his
front lawn that says, "I hope the space shuttle bl ows
up. "

s that information the Governnent has a
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legitimate reason to get?

MR STORMER. | would agree that -- that in
that instance, "I hope the space shuttle blows up,"”
woul d certainly inplicate sone First Amendnent issues,
but the CGovernnent should know that information.

JUSTICE ALITO And now, what's the
alternative to acquiring that information through an
open-ended question? Do you have to have a specific
guestion on the forn? Does this individual have a big
sign on his front awn that says --

(Laughter.)

JUSTICE ALITO -- "I hope the space shuttle
bl ows up"?

MR. STORMER | wouldn't think that that
woul d be needed. | think that --

JUSTICE ALITO Do you see what | amgetting
at? | don't see how you are going to do this, other
t han by aski ng an open-ended questi on.

MR STORMER. Only if you need to know the
answers. And for the snack bar worker or the GS
clerk-typist, for those types of people who have no
access to sensitive information, do not -- it can -- the
definition here is that these are no- or lowrisk --
they are lowrisk enployees, which is defined as, if
they m suse their position, they will have little or no
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i npact on the agency m ssion.

So we know that these questions are being
asked of people who, if they conpletely m sused their
position, there will be no inpact.

CH EF JUSTICE ROBERTS: So -- just to -- |
woul d i ke to get back to Justice Breyer's question.

So now you not only have to deci de which
questions -- they can challenge any question they want
and say, this isn't pertinent, but you al so have to
categori ze which enpl oyees are bei ng asked t hat
guesti on.

This is a -- SF nmeans "standard form"
right?

MR. STORMER It does.

CHI EF JUSTI CE ROBERTS: Well, that -- you

know, it's a big governnent, and they can't tailor every

inquiry, every form to the individual applicant.
MR. STORMER. It -- it can to the positions.
This -- this -- what is being done now, if they have
done 70,000 inquiries, that neans -- and 128 issues
arose, that neans a whol e host of people, over 69, 000
peopl e, have had to give up information that otherw se
t hey woul d not have to give up
JUSTI CE G NSBURG Are you suggesti ng
that this is no good for governnment enploynent? You
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were dealing with a contractor here, but this form as |
understand it, has been used for -- for many years for
st andard gover nnent enpl oynent.

s it -- are they okay? And for
nonsensitive positions, are you -- are you arguing j ust
government contractor or are you saying even for the
gover nnment enpl oyee, the person who's hired to work at
the snack bar in the Senate, let's say, the Governnent
can't ask these questions?

MR. STORMER: |If | understand Your Honor's
question, and | apologize, | -- | think this cannot be
asked of -- these questions cannot be asked of people
for whom the Governnent does not have a justifiable need
to know that information

JUSTI CE SCALIA: W can handl e those
details. M goodness, it's all right there in the
Constitution. And we can decide what -- what enpl oyees
have to know what, and what questions you can ask them
and how nmuch privacy is too nmuch privacy, right?

MR STORMER: Wl --

JUSTICE SCALIA: It's a piece of cake.

MR. STORMER: The Governnent is -- clains to
be acting as the enployer here. 1In fact, it is not. It
is -- it's once or twice renoved. But assum ng that the
Governnment is the enployer, there is a massive anmount of
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waste that is generated by this form

JUSTI CE G NSBURG You are -- you are
attacking these forns for all Governnent enploynment, not
just the contractors?

MR STORMER | -- | don't -- it -- | think
it would apply to all of those people who are in
nonsensitive positions. This is the Governnent's
definition, it's not our definition. W chose the
Governnent's definition

And if it is a lowrisk or a no-risk
enpl oyee, then the Governnent doesn't have a need to
know. A private enployer could not --

CHI EF JUSTI CE ROBERTS: But you don't
know -- you don't knowif it's a lowrisk enployee until
you find out what he -- he or she is |like or what the
nei ghbor thinks. Well, you know, he keeps practicing
pl anti ng bonbs or sonething. | nean, then he becones a
hi gh-ri sk enpl oyee. You don't know until you get the
information. That's the reason you ask for it.

MR. STORMER In the context of these
enpl oyees for this particular case, we absolutely know,
because the Governnent went through and of the 7,500
enpl oyees there, it categorized 97 percent as |ow or
no-ri sk enpl oyees. So, we know in this context where
they are already enployed and it's just a badgi ng
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procedure. \What the Governnent did here --

JUSTI CE SCALI A: Excuse ne. | thought -- |
t hought that your friend said that the badge enabl es you
to get wthin 10 feet of the shuttle?

MR. STORMER | don't know that for a fact.
| do know that --

JUSTI CE SCALI A Wll, do you contradict
that? And if it's so, how can you say that these people
are lowrisk enpl oyees?

MR. STORMER: Because the Governnent says

they are low or no-risk enpl oyees.

This is a canpus atnosphere. | have been
there. | have seen it. If you want -- if | want to go
on, | just call up Dr. Nelson and say, can you get ne

on? If I"mon there, and ny car breaks down and | cal
up and say can the AAA auto conme on, | just call the
gate and the AAA auto person, they say, yeah, just |et
himin? The -- the people who have -- bring supplies on
they just come on. This is a canpus where they don't
have --

JUSTI CE SCALI A: Does al -Qaeda know all this
stuff?

MR STORMER: |'msorry.

JUSTI CE SCALI A: Does al - Qaeda know t hi s?

(Laughter .)
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MR, STORMER:. Well, the interesting response
to that, Your Honor, is that it wouldn't matter if they
knew this, because it's open transparent science by a
civilian agency in a canpus atnosphere. This is not
a -- weapons, national security --

CH EF JUSTI CE ROBERTS: What you are

saying -- what you are saying is it may not nmake much
sense to have the people here fill out Standard Form 85,
but the Governnent can't tailor its open -- opening
security formto people that -- you know, maybe down the

road at a different NASA | aboratory, they do work on
nore sensitive information. |It's a standard form The
Government has to do things in a standard way.

MR. STORMER: And the Governnment has a form
for those people who work in classified information.
That's SF-85P, SF-85S and SF-86. The Governnment can
standardi ze and when it acts as the enployer, it has an
obl i gation, because it can't take both it's ability and
authority as the Governnent and -- and overreach into
the private lives of its citizens. The questions that

are being asked here would not be allowed for private

enpl oyers --
JUSTICE GNSBURG |I'm-- I'mvery surprised
to hear that. | thought that -- that if there were
in -- in the private sector simlar questions?
44
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MR. STORMER: Simlar but not questions that
would go -- you couldn't, as a private enployer, say you
have to turn over your nedical records, you have to turn
over --

JUSTI CE G NSBURG Where does it say you
have to turn over your nedical records?

MR, STORMER: That's in SF -- SF-85 page 6,
which is the release. And all of this has to be
inquired into --

CHI EF JUSTI CE ROBERTS: Under what -- under
what | aw could you -- a private enpl oyer not ask for
t hose records?

MR. STORMER In the State of California in
the right to privacy.

CH EF JUSTI CE ROBERTS: | know we are
tal ki ng about under general federal |aw

MR. STORMER. Mbst -- general federal |aw, |
cannot answer that.

CH EF JUSTI CE ROBERTS: But it's a matter of
statutory | aw?

MR. STORMER  Yes -- well, in sone States
there's a -- where there's a privacy right.

JUSTI CE KENNEDY: Question 42, do you
have -- pardon ne, question 7 on Form42, the -- the
standard one, do you have any adverse infornmation about
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this person's enploynent, residence or activities
concerning, and so forth, violation of the law? Are you
saying that private enployers cannot ask that question?

MR. STORMER: They can't ask the question --

JUSTI CE KENNEDY: The prospective private
enpl oyer ?

MR. STORMER. -- in the context of the
rel ease which is SF-85 page 6, which requires that you
rel ease your private records, extensive records,
residential, retail businesses, where you shop, your
educational, your --

JUSTI CE KENNEDY: | -- |'m aski ng whet her or
not a private enployer can ask third persons the
guestion that's at Form 42 question 7. | thought your
representation to nme was that private enployers cannot
ask that question?

MR STORMER. | -- | -- if | said that, Your
Honor, | m sspoke. The question goes --

JUSTI CE KENNEDY: But that was enjoined by
the court below, was it not?

MR STORMER It was.

JUSTI CE KENNEDY: Al right.

MR. STORMER: Question 7 tal ks about
financial integrity, nental and enotional stability,
general -- general behavior or conduct or other matters.
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If a private enployer, in nmany States, goes into
non-enpl oynent-rel ated issues, it's -- it's contrary
to --

JUSTI CE BREYER: What is your view on that
gquestion? There is a fanous, funny exanpl e that
supposedly may be untrue. Senator Hruska used to ask
and say in giving a reference he would wite about
soneone, you'll be lucky if you can get Smith to work
for you. That's the kind of thing that you m ght want
to know. And despite the anbiguity there and it seened
to me that question 7 sort of drove at that. And so,
but they did enjoin it, so in your view, is that aspect
of the injunction w ong.

MR. STORMER:  No.

JUSTI CE BREYER: All right then. Well,
then, if it's right, why is it right? Because it seens
to me the basic thing any enpl oyer would want to know is
whether |I'mlucky to get this person to work for ne,

t hat kind of thing.

MR. STORMER: Any enpl oyer can ask issues
that are enploynent related and based upon the nature of
the job. You can ask those questions, but any enpl oyer
can't require as a condition of enploynent that you sign
a release that gives themall manner of information as
to where you shop, how you shop --
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JUSTI CE BREYER: \What is the specific thing
about question 7 that you think is unlawful or should be
changed? Wat words do you object to in that question?

MR. STORMER. Well, other matters, general
behavi or or conduct, certainly.

JUSTI CE BREYER: So they cannot ask, do you
have any information about this person's enpl oynent,
residence, or activities concerning general behavior or
conduct or other matters? Now, | am an enpl oyer and |
would like to find out if he's going to do a good | ob.
So what am | supposed to say, there doesn't seemto be a
pl ace here other than that to get into that question

MR. STORMER: That's because this question
for the types of situations is not needed. The question
that is needed is, what are the characteristics that you
feel he has for this job.

JUSTI CE BREYER. | see, | see.

JUSTI CE SCALI A: Wiy do you say a private
enpl oyer could not ask a question of such detail?

MR. STORMER. Primarily because of the
release. That's the sixth stage of Standard Form 85.
That release just allows --

JUSTI CE SCALIA: Wy could a private
enpl oyer not do it?

MR. STORMER: Because in virtually every
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state there are laws requiring the disclosure of private
i nformation.

JUSTI CE SCALIA: Well, you nean that
| egi slatures take care of these matters? | find it
curious that in order to establish a Federal
Constitutional right, which turns this area over to this
Court, you invoke | aws that have been denocratically
enacted by State legislatures. |[If indeed that's the
criterion, maybe you don't need us.

MR STORMER. | -- the reason | invoke that
i s because the Governnent has stated that any private
attorney can ask these questions, and that's a
m sstatenent of the |law in nost states.

JUSTICE ALITO Can | ask you this question
about the question on drug treatnent.

Wuld it be unconstitutional for the
Government to take the position that to require an
enpl oyee or applicant for enploynent to di scl ose whet her
this individual had violated Federal or State drug | aws,
and take the position that if the person gave an
affirmati ve answer that was disqualifying, would that be
unconstitutional ?

MR, STORMER. |If they've said | violated
State or Federal laws, not on its face so long as if it
said voluntarily, you nmay show mtigation that -- that

49
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

woul d show that this is not a problem it would nake you
unfit for the job.

JUSTICE ALITO So they could say, have you
bought, sold, used drugs in violation of Federal or
State law? |If so, you are disqualified. Unless you can
show t hat you have had treatnent, and then it's up to
you to disclose whether or not you had treatnent.

MR STORMER  That's correct.

JUSTICE ALITO Wiat's really the difference
bet ween that regi me and what you have here?

MR. STORMER  The difference is here is
because it is conpelled. It's a conpelled disclosure
and not offering you the opportunity to nake a show ng.
And in this concept the appeal right that you have from
this is not a robust appeal right that was descri bed.
It's a very limted appeal that is internal to the
departnent, that does not have a right to confront or
Cross exam ne.

JUSTICE G NSBURG Can | ask you to clarify
your understandi ng of what has been enjoi ned? W know
Form 85, but Form 42, you nentioned the rel eases. |
t hought that the Ninth Crcuit's order covers |ots of
question 7 and perhaps question 8, | didn't see, is
there sonething, naybe I mssed it, that says they can
ask for release of the records?
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MR. STORMER:. There was in the energency
order specific reference to the release. There was not
in the final order, but the question can't -- has to be
read in the context of the rel ease, because that's how
they get to -- if you go to the Betty Ford dinic.

JUSTI CE G NSBURG  They didn't say,
Governnent, you can't ask for the rel ease?

MR STORMER  They did not.

JUSTI CE G NSBURG They say you can't ask
open-ended questions?

MR. STORMER: That's correct. They did not
say that. But it has to be inplicit in their ruling
because in many of the case --

JUSTICE G NSBURG If sonebody is going to
be enjoined, | nmean, it can't be inplicit in the ruling
if you were enjoined. Because it has been stayed you
don't have a formal order, but you can't say, well, it
is inplicit in the how many page opi nion.

MR. STORMER The -- well, in the Court
bel ow, for instance, the argunent that the Governnent
made was that they needed to have the nedical records,
not that they just needed this information, that they
needed to have the nedical records.

The question that logically flows is what
can they do with this information once they |earn that
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you had counseling? Then | guess they can ask you who
the counsell or was, what you told the counsellor. What
was the purpose of --

JUSTICE G NSBURG As | understand this
process, this is not an oral interview. You fill out a
form you neet sonebody and they ask foll ow up
guestions. This is -- this handles on the papers,
right?

MR STORMER It's handled. First you
reveal the information and then there are 22 approvers
at JPL, civilians who are not enpl oyed by NASA. They
reviewit and then it goes to NASA and then there is a
whol e series --

JUSTICE G NSBURG Yes. But is there an
oral interviewin this process?

MR. STORMER: There is not.

JUSTICE G NSBURG So then they woul dn't

say -- it says here, so lI'mgoing to ask this, that and
the other thing. It's a witten --

MR. STORMER. | may have m sspoken. It
doesn't preclude an oral interview. | amnot aware of

oral interviews having been made or taken.

JUSTI CE KENNEDY: You say there are 22
people in JPL that are involved in the enploynent?

MR. STORMER: There are 22, the CGovernnent
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has approved 22 so-call ed approvers who are at JPL who
| ook over -- who are eligible to | ook over these forns
and the responses to the forns.

CHI EF JUSTI CE ROBERTS: What do you
understand the scope of the prelimnary injunction to
be? Does it bar the solicitation of this information
t hroughout the Ninth Grcuit or only with respect to
JPL?

MR, STORMER: At this point it only applies
to -- well -- this is not before the -- part of the
record, but when it went back to the district court, the
district court and all parties agreed that it would only
apply -- that HSPD- 12 would be limted to these 28
i ndi vi dual s, that investigation.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

Ceneral Katyal, you have four m nutes.

REBUTTAL ARGUMENT OF NEAL K. KATYAL

ON BEHALF OF THE PETI TI ONERS

CENERAL KATYAL: Justice G nsburg, you had
asked earlier whether this was narrow decision on just a
coupl e of questions and | think that the argunent that
you just heard fromnmny friend illustrates that it is
not. He asks for a "free standing right to control."

JUSTI CE G NSBURG  What ever he asks, we were
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review ng a judgnent.

GENERAL KATYAL: And the judgment --

JUSTICE G NSBURG  And the judgnment is not
the universe, it's certain questions can be.

CENERAL KATYAL: And the judgnent is based
on the followng rationale, this is fromthe petition
appendi x on page 18A fromthe Ninth Grcuit. "If the
Government's actions conpel disclosure of private
i nformati on, has the burden of showing that its use of
the informati on woul d advance a legitinate State
interest and that its actions are narrowy tailored to
meet the legitimate interest.” Now, that reasoni ng was
used to invalidate a question, as Justice Kennedy said
on Form 42, that enployers ask all the tinme, banks ask
it and the like. And it's a -- it's used to invalidate
parts of a standard formthat the Governnent uses day in
and day out and that enployers generally use in order to
make enpl oynent deci sions.

JUSTI CE SOTOVAYOR: Are you concedi ng you
can't neet that standard or are you saying that the
Ninth Crcuit msapplied that standard?

GENERAL KATYAL: No, we are not conceding
that at all. | do think we would neet the standard, but
our point is it's the same point as in Engquist, in the
Chi ef Justices's opinion in Engquist v. Oregon. Forcing
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the Governnment to have to march into court every tinme to
justify a question here or an enpl oyee there or soup
clerk here or whatever, all of those different inquiries
pose practical burdens on the ability of the Governnent
to operate. And so --

JUSTI CE SOTOVAYOR: Do you think there is
sonmet hing wong with the Government having to explain
why it seeks information? | mean, | would think that
woul d be fairly sinple in virtually every situation. |
ask that question because that begs the question of can
you ask anything you want regardl ess of why?

GENERAL KATYAL: | think that political
process ensures that the Governnent generally has to
answer that question at large, but in order for the
Ninth Crcuit's reasoning to apply it would permt any
i ndi vi dual person here or there to ask the question.

JUSTICE GNSBURG | don't see how that's so
because at least if you are in the NNnth Grcuit, you
know that the Ninth Crcuit has blessed all the
guestions on that form but one.

CENERAL KATYAL: That's only because --

JUSTI CE G NSBURG  You could raise the
question, but you would be out of court in a mnute.

GENERAL KATYAL: Justice G nsburg, | think
that's only because the Petitioners here only chall enged
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certain questions. | could imagine other Petitioners
chal | engi ng ot her questi ons.

JUSTICE A NSBURG | thought they did in the
| oner court, but then it cane here challenging the
guestion about the drug use?

GENERAL KATYAL: The drug use piece, but |
could imagine all sorts of inquires about other aspects
of the formand indeed the rationale, the |anguage that
| just read to you is a road map for anyone to be able
to cone in and say, well, this question isn't necessary
for me because | got a background cl earance before and
I"'mrehired or whatever. And it would be a huge
practical burden in the same way as recogni zing the
cause of action in Engqui st was a practical burden.

I nstead we think what the Court should do here i s what
it did in Walen, which is recognize governnents coll ect
information all the tine.

JUSTICE ALITO How nmuch of the information
that's at issue here can be rel eased and to whon?

GENERAL KATYAL: The information which can
be collected that is released here is governed by the
Privacy Act. And so there are, the appendi x to our
brief lists out precisely to who they could be rel eased
to, and that has been around since 1975. W have seen
virtually no conpl aints about the Governnent disclosing

56
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

this type of background information on SF-85.

JUSTICE GNSBURG Is that also within the
Governnment itself? | know the Privacy Act is the
Governnment can't disclose, but how about checks and when
you have a back CGovernnent or checks about circul ating
the information within the Governnent?

GENERAL KATYAL: If it is for, if it isto
further the Government purpose for which the information
is collected it can be distributed to other folks in the
Governnent. There are restrictions on that and they are
specified in the Privacy Act and they are quite
extensive. To the extent that the Court is concerned
that there is sonmething that isn't robust enough in the
Privacy Act, we suggest that can wait for an as-applied
chal | enge down the road when information is disclosed.

We don't think it will, but if heaven forbid
t hat happens, that's a basis for the as-applied
chal l enge down the road. But here what they are asking
you to do is invalidate questions and forns that the
Governnent asks all of it's enployees and now just wants
to ask contractors.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, Ceneral.

The case is subm tted.

(Wher eupon, at 11:03 a.m, the case in the
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above-titled matter was submtted.)
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