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Prospective Damages and CDA Certification:

The Real Daewoo Issue

By Jeffrey A. Belkin, Esq., and J. Andrew Howard, Esq.

Two recent decisions by the U.S. Court of Federal Claims
caused alarm in the government-contracting community,
spurring countless symposia, lectures, legal advisories and
other presentations about the “new danger” to contrac-
tors who appeal denied claims to the court under the
Contract Disputes Act.'

The supposed danger is a renewed focus on fraud coun-
terclaims in the Department of Justice.? Yet, the timing of
the two decisions is merely coincidental, and any atten-
tion to the DOJ's apparent motives distracts from the
cases’ true significance: both fraud decisions arose from
a contractor’s misguided effort to obtain recovery of
amounts where the loss or expense claimed had not yet
occurred.

In Daewoo Engineering & Construction Co. Ltd. v. United
States, 73 Fed. Cl. 547 (Fed. Cl. Oct. 13, 2006), the contrac-
tor allegedly included in a certified claim losses that had
not occurred at the time of certification under the CDA.

In the other case, Morse Diesel International Inc. v. United
States, 74 Fed. Cl. 601 (Fed. Cl. Jan. 26, 2007), the contractor
sought government reimbursement of surety bond costs it
had not yet incurred and then caused false invoices to be
prepared that purported to represent prior payment.

For different reasons, the government denied both con-
tractors’ claims. The Federal Claims Court ultimately held
that the contractors committed fraud, thereby forfeiting
their claims. They also were subject to statutory fraud
damages.

Rather than any new DOJ approach to defending claims
in the claims court, the real issue in the cases concern the
contractors’ efforts regarding not-yet-incurred costs or
damages.

While both cases are instructive, contractors have substan-
tial room to obtain full recovery on claims without risking
fraud counterclaims brought by the government. Yet,
Daewoo does hold the potential for bringing significant
change in the requirements for proving fraud. It may turn
out that to constitute fraud, a misrepresentation no lon-
ger must relate to an existing, provable fact at the time
the allegedly false statement was made.

Judge Robert H. Hodges Jr. issued his decision in Daewoo
in October 2006.3 In his 85-page opinion, he concluded
that the contractor’s certified claim, which included about
$50 million in damages the company had not yet incurred
at the time of certification, represented “an attempt to
defraud the United States.”*

The court then entered judgment in favor of the govern-
ment for $50.6 million, resulting from the contractor’s
iolation of the CDA's fraud provision.®

About three months later Judge Susan G. Braden issued
her decision in Morse Diesel.® In that case the court
entered summary judgment on the government’s coun-
terclaims under the Anti-Kickback Act” and the False
Claims Act,® concluding that the contractor violated the
Forfeiture of Fraudulent Claims Act,® and thus forfeited
its various claims totaling $53.5 million.™

Morse Diesel

Morse Diesel should not be viewed as groundbreaking.
The case is simply a timely reminder of both the care that
contractors must exercise in the administration and per-
formance of their public contracts' and the government's
vigilance in monitoring its contractors’ compliance with
procurement laws and regulations.'
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While the contractor’s initial effort to obtain the surety-
bond cost did not satisfy the terms of the contract because
the cost had not yet been incurred at the time the request
was presented,’® that effort did not rise to the level of
fraud until the contractor created false invoices that
misrepresented prior payment of that amount.™

Thus, the misrepresentation that led to the forfeiture of
the contractor’s claim was the claim that the costs had
been incurred. Morse Diesel, therefore, should neither be
surprising nor alarming to government contractors who
act with reasonable judgment and in good faith.

Daewoo

Daewoo, in contrast, presents a more complicated prob-
lem. In fact, the resolution of its underlying fraud issue
may yet affect contractors seeking to ensure they receive
full and complete compensation arising from government-
contract changes or breaches.

The dispute in Daewoo arose under a contract between
the U.S. Corps of Engineers and Daewoo for the construc-
tion of a 53-three mile, two-lane road on Babeldaob
Island in the Republic of Palau.

During construction, Daewoo experienced what it consid-
ered to be excess weather delays and adverse subsurface
site conditions exceeding what it reasonably could have
anticipated from the information in the corps’ request for
proposals.” The company alleged that these conditions
adversely affected its ability to complete the project on
time and within budget.

After considerable delay, extensive testing, additional
engineering and non-compensable time extensions,
Daewoo submitted a certified claim alleging that the
corps’ method for determining the number of adverse
weather days to be expected during construction was
improper and that the embankment-construction
specifications were defective.®

Daewoo alleged that together these facts made perfor-
mance of the contract within the established time impossi-
ble. Daewoo’s certified claim sought a 928-day extension
and $64 million in additional costs.

The key fact issues here are the exact nature of the certifi-
cation by Daewoo and the ensuing incorporation of that
certified claim into the claims court complaint. According to
Judge Hodges’ decision, Daewoo “demanded $13.4 million in
‘incurred damages’ as of Dec. 31, 2001, and projected addi-
tional costs of $50 million not yet incurred. Plaintiff's com-
plaint incorporated the certified claim and also included a
total of nearly $64 million in the prayer for relief.”"”

The court further noted that:

As discussed elsewhere, the total amount of the
claim has been a moving target. Page 9, [para-
graph] 32 of the complaint recites the damages
included in its March 29, 2002, claim to the con-
tracting officer “wherein it requested damages
for the added costs incurred from Oct. 13, 2000,
through Dec. 31, 2001, in the amount of

[$13.3 million] and for the added costs incurred
and to be incurred after Dec. 31, 2001, in the
amount of [$50.6 million] for a total monetary
damage claim of [$63.7 million]."®

Thus, the decision quite clearly identifies the distinc-
tion drawn by Daewoo at the time of the certification
between incurred and projected costs.

The contracting officer ultimately denied Daewoo’s claim.
Daewoo thereafter continued performing under its con-
tract and contemporaneously appealed the contracting
officer’s denial to the claims court under the CDA."

Daewoo’s complaint in the claims court recited its claims
of defective specifications, superior knowledge and
impossibility of performance, as well as its demand for
$64 million.

During the course of its appeal to the claims court, Daewoo
retained an expert to evaluate its claims. The expert altered
the method of calculation used to determine Daewoo’s
claim, reducing its value by $22 million.* Daewoo did not,
however, amend its complaint.

After conducting an extensive trial, the court affirmed the
corps’ final decision denying Daewoo’s claim and entered
judgment on the government’s counterclaim, concluding
that the company’s claim must be forfeited. The court
also awarded the government an amount equal to the
portion of the certified claim that was determined to have
been presented fraudulently, in this instance, the entire
$50 million-value of prospective, estimated damages.?'

Interestingly, the fact that caused the most alarm in the
contractor community was not the nature of the allegedly
false misrepresentation, but the fact that the counterclaim
was first asserted at the conclusion at trial of Daewoo’s
case in chief.?

Section 604 of the CDA, upon which the government’s
affirmative $50 million recovery in Daewoo was based,
states in part the following:

If a contractor is unable to support any part of his
claim and it is determined that such inability is
attributable to misrepresentation of fact or fraud
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on the part of the contractor, he shall be liable
to the government for an amount equal to such
unsupported part of the claim in addition to all
costs to the government attributable to the cost
of reviewing said part of his claim.?

Daewoo held that the contractor violated this CDA provision
because it “made the claim for purposes other than a good-
faith belief that the government” owed that amount.?

The court’s decision was based on the testimony of
Daewoo’s project manager (who had certified the origi-
nal claim) that “some part of the claim” was included
“to indicate ‘the seriousness of the situation’ and to get
the government to ‘pay attention’ so it would agree

to a cheaper method of constructing” portions of the
project affected by the government’s alleged defective
specifications.?

The court concluded as follows:

The “part of [the] claim” that is fraudulent with-
out question is[$50.6 million]. Plaintiff's autho-
rized official certified this claim and presented it
to the contracting officer as costs “to be incurred
after Dec. 31, 2001.” The certifying official, Mr.
Kim, testified that he submitted the claim to get
the government'’s attention. He wanted the corps
to know how much it would cost the government
if Mr. Morrison did not approve the new compac-
tion method that plaintiff preferred. Plaintiff’s
counsel acknowledged that Daewoo'’s purpose
was to ensure that the corps would approve the
new method sooner rather than later. “Daewoo’s
suggestion that the government expedite a
previously approved and validated alternative
embankment placement method is a reasonable
request that served the projects best interests.”
Daewoo used a certified claim to “suggest” that
the government change the method of compac-
tion required by the contract that plaintiff bid on
and won, to save plaintiff money. %

As a consequence, the court entered summary judgment in
favor of the government for the ‘falsely-certified’ amount.

Left largely unaddressed in the Daewoo decision is the
impact of the certification of prospective costs on the
fraud analysis. As properly recognized by the court, the
CDA's fraud provision imposes liability where all or a por-
tion of a contractor’s claim is unsupportable because of a
“misrepresentation of fact or fraud.”?

The CDA defines a “misrepresentation of fact” as “a
false statement of substantive fact or any conduct which
leads to a belief of a substantive fact material to proper

understanding of the matter in hand, made with intent to
deceive or mislead.”?®

Other than the phrase “substantive fact,” this statutory
language provides little guidance as to whether a false
statement must be about an existing, provable fact at the
time of the statement.

Daewoo does not precisely articulate the “substantive
fact” falsely asserted by the Daewoo company in prosecut-
ing its claim. Instead, we are left to assume that this fraud
or misrepresentation of a “substantive fact” occurred
when Daewoo submitted a certified claim that included
$50 million in prospective damages for the purpose of
obtaining a change in the contract specifications. If so,
more analysis of the facts and applicable law is required
to ensure fraud liability is appropriate.

The Requirement of a Misrepresented Existing
Fact in Fraud Claims

Hornbook common law fraud typically requires the falsity
to relate to a current, existing fact at the time of its utter-
ance: “As a general rule, actionable fraud cannot consist
of unfulfilled predictions or erroneous conjectures as to
future events.”®

Exceptions to this general rule are few and gener-

ally are limited to situations where the occurrence or
nonoccurrence of the future event is already known to
or within the control of the person making the false
representation.®

The False Claims Act is no different, with courts utilizing
the common law for gap-filling purposes.?' Even though
the FCA requires a lower intent standard than common-law
fraud, courts still require that the fraudulent statement be
one of current fact: “Fraud may only be found in expres-
sions of fact which ‘(1) admit ... of being adjudged true or
false in a way that (2) admit ... of empirical verification.’”3?

The same requirement is true of the plea-in-fraud (forfei-
ture) statute.®® Further, while the authors found no case
on point for the CDA fraud provision at issue in Daewoo,
there appears to be no statutory language that would
suggest a different analysis.

Thus, predictions of future events or statements of belief
made with a belief that there is at least some possibility,
however remote, that the events could unfold as pre-
dicted, would not and should not normally be the subject
of a government-fraud claim, whether under the common
law, the FCA, the plea-in-fraud statute or the CDA.

Daewoo does not directly address the split nature of
Daewoo’s certification in the context of these fraud
principles. For example, while the court places heavy
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reliance on the certifying official’s testimony that he was
trying to get the “attention” of the corps with the claim,
and while the judge does address evidence regarding the
temporal nature of the certification,?* the court does not
clearly conclude that at the time of the certification that

Daewoo knew for a certainty that the costs it was claim-

ing could never be incurred.

The closest the court came to an analysis of the prospec-
tive assertion principle and its exception was during its
discussion of whether the certified claim needed to be
“updated” during the litigation.

The court said:

Plaintiff argued that it is appropriate to “update”
a claim with better numbers. This may be true.
See, e.g., UMC Elecs. Co. v. United States, 43 Fed.
Cl. 776 (1999) (finding that a contractor was guilty
of fraud on all counts where he certified updated
claims submitted to the government). No one
certified Daewoo’s “updated claims.” Plaintiff’s
experts testified that the $29 million claim was not
an update in any event, but a “re-priced claim.”
That is, the experts started over with a re-priced
claim; they developed new numbers using a new
method of calculation, the measured mile. UMC
noted that “when a contractor claims future
costs, the contractor must explain its ‘estimating
process,” including any ‘judgmental factors’ ap-
plied and ‘contingencies.”” Id. at 803. That court
emphasized that “a contractor may claim future
expenses; however, when a contractor submits

a claim that includes future expenses, projected
costs should be in good faith and in compliance
with the FAR, and identified as not yet incurred.”
Id. (citing 48 C.F.R. § 15.804-6). See also 48 C.F.R.

§ 31.001 (defining “actual costs” and “costs incurred,
as distinguished from ‘forecasted costs’ ).3

Following further discussion, the court writes, “Plaintiff
did not honestly believe that the government owed it

the various amounts stated when it certified the claim."3%
Yet, even this factual finding fails to draw a distinction
between a belief that the claimed amounts were owed at
the time and a belief that the claimed amounts would and
could never be owed.

In order to qualify for the exception to the requirement
that prospective assertions are not actionable in fraud,
the court needed to have found as a fact that the certify-
ing official did not believe, at the time of the certification,
that the predicted events have any possibility of occur-
rence, whether remote or otherwise. In the absence of
that finding of fact, the rule prohibiting a finding of fraud
should have applied.

The absence of such an analysis begs the question
whether a statement, believed to have a probability of
occurring of 1-in-1000, 1-in-100 or 1-in-10, satisfies the
intent standard under the CDA fraud statute.

It is also arguable that even if the contractor had no belief
that the prediction could come true, if in fact there were
some possibility that it could have, then the prediction
fails to be demonstrably “false.” Stated another way,
while a finding that the contractor did not believe the
prediction satisfies the intent standard, a separate analysis
must show that the statement is false in fact, meaning it
could never come true.

The course of events following the certification in
Daewoo arguably rendered the prediction of costs impos-
sible to actually gauge as true or false. Some of the
assumptions underlying the “certified” prediction did

not occur (changes apparently were actually made to the
specifications).’” It is therefore arguably impossible to
determine whether the prediction at the time it was made
was indeed false.

Thus, it seems problematic, to say the least, to rest a fraud
determination and a $50 million-award to the government
on a prediction of events that could never be accurately
tested as true or false.

Even in the absence of such a finding of fact, liability
might still have attached, but under more traditional
fraud principles. The misrepresentation upon which the
fraud determination was based might not have been
Daewoo’s false prediction of a future event made with
no belief into its likelihood. Instead, the determination
might have been that there was a false assertion of exist-
ing fact. While the discussion in the opinion is unclear,
the court repeatedly refers to the contents of the com-
plaint and the contractor’s failure to amend it. Thus, the
court might have grounded its decision on an implicit or
explicit reaffirmation of Daewoo'’s certification at the time
it submitted its pleading.

Recall that the CDA fraud statute need not require an
affirmative statement, but may be based on “any conduct
which leads to a belief of a substantive fact material to
proper understanding of the matter in hand, made with
intent to deceive or mislead.”3®

Only after Daewoo's claim was on appeal to the claims
court did Daewoo retain an expert, who reviewed the
facts, changed the claim-calculation methodology, and
concluded that increased costs from the company were
approximately $22 million less than originally projected.

However, Daewoo failed to amend its complaint to remove
from its appeal the portion of the initial prediction that, in
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retrospect, turned out not to have occurred based on the
expert’s analysis. When it did not and instead continued
to press its appeal of the denied certified claim, the court
might have concluded that such was an implied reaffirma-
tion of the “substantive fact,” converting the flawed
prediction into a false statement of past fact.

In any event, the U.S. Court of Appeals for the Federal
Circuit will be faced with the question whether a CDA (or
other government contract) fraud counterclaim can rest
entirely on a prediction of future events that may or may
not come true. Further factual findings might be required
in Daewoo to address these issues.

The implications of that decision are worthy of focus, and
contractors should not be distracted by suggestions that
the DOJ has become more aggressive in the pursuit of
fraud counterclaims.

Given the lack of complete clarity on the prospective
assertion issue in Daewoo, it is worth repeating that con-
tractors may always certify incurred costs and then still
adjust that certification upward as new costs arising from
the existing claim are incurred or include later incurred
costs as part of the claims court (or board) appeal of the
denied initial claim.?®

It was unnecessary for Daewoo to attempt to quantify
(and allegedly certify) amounts that had yet to occur. And
it was Morse Diesel’s error to create invoices that falsely
represented that costs subject to reimbursement had been
incurred. Nevertheless, while the latter is clearly fraud, it
is still a far closer question concerning whether the former
should be, justifying a $50 million penalty, in the absence
of necessary factual findings on the belief at the time of
the certification and the probability of the predicted
outcome at that time.
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