
F L S A L i t i g a t i o n

In the last several years, the amount of Fair Labor Standards Act litigation involving the

question of whether plaintiffs have been misclassified as independent contractors has risen

significantly. With many businesses both new and old shifting to a business model that re-

volves around instant electronic communication and work that can be done from anywhere,

the lines between independent contractor and employee has seemingly become even more

blurry. Bloomberg BNA explored how this ‘‘new economy’’ is affecting the FLSA litigation

landscape as well as what actions have been taken by the federal government to address

the uncertainties that have come with it

The End of Independent Contractors? How the ‘‘Economic Realities’’ of the Modern
Economy are Shaping FLSA Classification Issues

BY WILLIAM D. WELKOWITZ

T he practitioners who have spoken to Bloomberg
BNA all agree that in this new, technology centric
economy, it’s become much easier for people to do

their work remotely without having to come into the of-
fice at all. However, the mere fact that someone works
from home (or elsewhere) doesn’t mean that he or she
isn’t an employee.

As more and more work is done remotely, employers
have attempted to cut employment costs by classifying
individuals who perform services for them as indepen-
dent contractors, a practice that has led to a significant
increase in FLSA lawsuits on this issue. ‘‘In many situ-
ations, employers are looking to save money on taxes or
on benefits by classifying workers as independent con-
tractors,’’ said Randi Melnick, an associate with Mos-
kowitz & Book, LLP in New York City. Melnick, who
has represented both employees and employers in her
litigation career, added that ‘‘there are times when it is
the employee who wants to save money on taxes and
have flexibility with respect to the work arrangement.’’

James Evans, a partner with Alston & Bird LLP’s La-
bor and Employment Practice Group in Los Angeles,
agreed with that assessment, explaining that employers
have an incentive to characterize someone as an inde-
pendent contractor because it lowers overhead signifi-
cantly by reducing office space needed, and permits the
employer to avoid the employer’s share of employment

taxes, worker’s comp costs, benefits, overtime, and re-
imbursement for expenses incurred.

However, misclassification of employees poses legal
and financial risk for employers who use independent
contractors. Shannon Liss-Riordan, a partner for the
employee-side litigation group Lichten & Liss-Riordan,
P.C. in Boston, stated, ‘‘When challenged, employers
may not only be responsible for paying full wages, but
also reimbursement of expenses, overtime unemploy-
ment insurance, workers’ compensation and payroll
taxes.’’ Evans, whose practice group represents man-
agement, agreed, adding that employers can also be li-
able for statutory penalties and attorneys’ fees in the
process.

‘‘Employers need to focus not on where someone
works (whether in the workplace or elsewhere), but in-
stead must analyze the extent of the control exerted
over the way in which services are provided,’’ Evans
said.

Employees or Independent Contractors?
It is this concept of control in particular that courts

have tended to look at when determining the question
of whether a given plaintiff should be classified as an
employee or an independent contractor. The level of
control an employer has over the individual or group of
individuals is considered along with several other fac-
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tors, known collectively as the ‘‘economic realities’’
test, to hone in on whether a worker is economically de-
pendent on the employer or in business for him or her-
self.

The factors that are examined include: (A) the extent
to which the work performed is an integral part of the
employer’s business; (B) the worker’s opportunity for
profit or loss depending on his or her managerial skill;
(C) the extent of the relative investments of the em-
ployer and the worker; (D) whether the work per-
formed requires special skills and initiative; (E) the per-
manency of the relationship; and (F) the degree of con-
trol exercised or retained by the employer.1

All the litigators interviewed concurred, however,
that it is the control factor that is central to the court’s
inquiry. ‘‘In an employment relationship, the employer
directs or controls the means and manner of accom-
plishing a given result,’’ Evans explained. ‘‘Independent
contractors, on the other hand, are autonomous in de-
termining the means by which a specific result is ac-
complished.’’

However, the litigators also agreed that each factor is
examined and analyzed in relation to one another, and
no single factor is determinative, as independent con-
tractor cases are usually very fact specific. ‘‘The reality
is that there is no magic set of criteria for determining
proper classification,’’ Melnick said.

According to Liss-Riordan, employers often will use
legal semantics to justify the classification of indepen-
dent contractors. ‘‘This argument is kind of a farce be-
cause, in many cases, workers are, in fact, dependent
on those companies for their work,’’ she explained.
‘‘They try to pass themselves off as a different type of
business than what they actually are.’’

All the litigators further noted that when employers
make their arguments in favor of classifying the work-
ers as independent contractors, they will also often
point to either a written agreement or a ‘‘mutual under-
standing’’ between the workers and employers regard-
ing the nature of their relationship, or the fact the fact
that the workers were contracted to the employer by a
third party, who serves as the workers’ employer.

However, Melnick pointed out that this argument is
insufficient on its own because an agreement is not dis-
positive on the classification issue. ‘‘While a court might
consider a written agreement between the parties as
one factor in favor of independent contractor status,
what is more important, and what employers need to fo-
cus on, is the level of autonomy the worker enjoyed in
the performance of his or her duties,’’ she explained.
‘‘The more autonomy workers have in the manner and
means by which they perform their job, the more likely
it will be that a court will confirm independent contrac-
tor status.’’ In addition, Evans advised employers to
note that ‘‘the courts will always look behind the con-
tractual characterization and examine what is really go-
ing on in practical terms.’’

Melnick added that employers should also focus on
the risk of loss or gain in the work. ‘‘If the worker bears
the expense of supplies, marketing, travel, etc., and is
able to perform services for other employers, courts are
more likely to uphold an independent contractor rela-
tionship,’’ she explained.

Liss-Riordan agreed with the overall analysis. How-
ever, she added that ‘‘employment is a broad concept
and most workers are employees.’’ She also pointed out
instances of employers pointing to employees who pro-
vide services for multiple employers or employees who
incorporate after being required to do so by the em-
ployer as examples of independent contractors. ‘‘You
need to look at the realities of the business in those
cases,’’ said Liss-Riordan, adding, ‘‘While they are on
duty, they work for that particular employer.’’

Although there are certain factors that are more often
central to the determination of whether a worker is
properly classified as an independent contractor, each
situation is factually unique, and no one factor is dis-
positive. ‘‘It is a holistic examination of the relationship
that the trier of fact engages in to decide if the indi-
vidual is an employee or independent contractor,’’ Ev-
ans said.

Further, because classification cases are very fact
specific, most of the argument between the parties re-
lates to the actualities of the job. ‘‘It is this type of ‘I
know it when I see it’ view of independent contractor
status that makes it so difficult for employers to prop-
erly classify their workers, even when they are making
a good-faith effort to comply with the law,’’ Melnick
said.

Government Recognition of Modern
‘‘Economic Realities’’

While the courts have used a variety of similar, but
not uniform, factors, in determining individual indepen-
dent contractor cases, the Department of Labor’s Wage
and Hour Division recently issued a formal interpreta-
tion memo of the FLSA as it pertains to the classifica-
tion of independent contractors.2

The DOL memo significantly expands the criteria to
be applied in assessing whether an independent con-
tractor is entitled to be paid as an employee, and makes
clear that the reach of the FLSA is expansive and that
most workers should be classified as employees. ‘‘The
DOL memo gives employee advocates new ammunition
in the fight to have more widespread coverage under
the FLSA,’’ Melnick said. Evans agreed with this assess-
ment, stating, ‘‘Under the government’s recent pro-
nouncements, both the government and independent
contractors will find it easier to challenge the classifica-
tions.’’

The memo emphasizes that the economic realities of
the relationship should be examined to determine
proper classification and details the different ways that

1 DOL Wage and Hour Division Fact Sheet #13. 2 Administrator’s Interpretation No. 2015-1; July 15, 2015.
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the economic realities of the relationship are impli-
cated. This analysis differs from the analysis that the
IRS undertakes, which emphasizes the degree of con-
trol over the worker.3 According to the memo, the de-
gree of control is a single factor to be considered in the
context of the greater question of economic depen-
dence or independence, as the case may be. ‘‘In short,
the memo continues the trend in favor of finding an
employee/employer relationship, and makes it more
likely that a court will find that independent contractors
were misclassified by an employer,’’ Melnick said.

Liss-Riordan, on the other hand, opined that the DOL
interpretation memo was very helpful because while it
did not necessarily break new ground, it put forth the
DOL’s views on how the different factors should be
viewed. ‘‘The memo also reemphasizes that the concept
of employment is very broad,’’ she said. ‘‘You don’t
have to be an employee under every factor and the situ-
ation is weighed.’’

As to how the memo affects the approach taken by
both employee-side and employer-side litigators, the
general consensus is that employee-side litigators can
now be more aggressive in pursuing independent con-
tractor cases. ‘‘Employee advocates have their pick of
strong language to cite for the proposition that their cli-
ent should be treated as an employee,’’ Melnick stated.

Evans assessed that employee side litigators would
be able to hone in on the statutory definitions under the
FLSA. Specifically, he pointed out that ‘‘the FLSA’s
definition of ‘employ’ includes ‘to suffer or permit to
work.’ ’’ 4 He further explained that this ‘‘suffer or per-
mit’’ concept has broad applicability and is critical to
determining whether a worker is an employee and thus
entitled to the Act’s protections.

‘‘The ‘suffer or permit’ standard was specifically de-
signed to ensure as broad of a scope of statutory cover-
age as possible, and the standard’s history highlights its
broad applicability,’’ said Evans. ‘‘Applying the eco-
nomic realities test in view of the expansive definition
of ‘employ’ under the Act, most workers are employees
under the FLSA.’’

Despite the aggressiveness in favor of workers, all
may not necessarily be lost for employer side litigators.
Melnick stated that employer advocates may argue that
the memo does not alter the law and that it does not of-
fer anything new to the determination of worker classi-
fication. However, she also admitted that there is very
little in the memo that affirmatively fuels the argument
for upholding independent contractor status.

Evans, meanwhile, predicted that companies will
continue to rest upon the common law test developed
by courts which take a more holistic approach in apply-
ing the economic realities test. ‘‘Companies will litigate
each and every small detail of the relationship in an ef-
fort to demonstrate a true independent contractor rela-
tionship,’’ Evans stated.

Modern Economy Puts Forth Uber Important
Issues

It is the focus on these details that is arguably break-
ing new ground in several FLSA cases across the coun-
try involving drivers working for ‘‘on demand’’

technology-based transportation services companies
such as Uber and Lyft. While the specific issues being
argued may not be unique, the context in which they’re
being argued, are.

In June, the California Labor Commission ruled in
one case that a driver was an employee of Uber and not
an independent contractor.5 In support of this assess-
ment, the commission pointed out that Uber obtained
the customers and provided the drivers to the custom-
ers, vetted prospective drivers, controlled the tools the
drivers used, and paid the drivers a non-negotiable ser-
vice fee, among other factors that led to the decision. In
addition, several FLSA lawsuits involving Uber and Lyft
as defendants are being litigated in federal district
courts.6

Liss-Riordan, who is involved in litigating several
cases in the federal courts on behalf of Uber workers,
states that the new spin presented by these cases is the
technology-based mechanism for providing services.
‘‘Workers don’t have set schedules and can work when-
ever they want. No one is telling them when they have
to work,’’ Liss-Riordan explained.

‘‘According to Melnick, ‘‘The significance of the Uber
case is that it addresses this issue [of independent con-
tractor classification] in the context of a very fluid, tech-
nologically advanced work scenario that has many as-
pects typically associated with independent contractors
such as scheduling freedom, use of one’s own vehicle,
and no requirement to be in a physical workplace.’’ She
added that it also arguably has elements of control by
the company that favor employee status.

Evans, meanwhile, states that although Uber has
characterized the issues as ‘‘novel’’ mainly because of
the technology involved, the technology appears to be
just a more efficient means of a passenger summoning
a car for hire. ‘‘Uber, like every other company whose
characterization of worker relationships has been chal-
lenged, will assert a lack of control, and the workers
will point to anything and everything that indicates any
degree of control,’’ Evans said. ‘‘The courts will still
look behind the technology and examine the relation-
ship for indicia of control or a lack of it.’’

Regarding the issue of control, Liss-Riordan pointed
out that both Uber and Lyft use ratings for drivers by
customers to determine continued employment with the
company, which is similar to a lot of independent con-
tractor cases she has litigated in the past and is a strong
indicator that the worker is an employee.

In any case, Melnick believes that resolving this issue
in connection with Uber will have broad implications as
more and more workplaces lack traditional ‘‘employer’’
characteristics and further blur the lines on the classifi-
cation question. ‘‘Tech companies, delivery services,
and the like present unique scenarios that don’t fit
neatly into the framework of more traditional work-
places and commentators are already talking about the
concept of expanding classifications beyond the tradi-
tional employee/independent contractor framework,’’
Melnick explained.

3 Internal Revenue Service Publication 15-A: Employer’s
Supplemental Tax Guide (2015), see page 7.

4 29 U.S.C. § 203(g).

5 Uber Techs., Inc. v. Berwyck, Cal. Labor Comm’n (decided
06/17/2015).

6 Fisher v. Uber Techs., Inc., N.D. Cal., No. 4:15-cv-03774
(filed 08/18/2015); Del Rio v. Uber Techs., Inc., N.D. Cal., No.
3:15-cv-03667 (filed 08/11/2015); and Frederic v. Lyft, Inc.,
M.D. Fla., No. 8:15-cv-01608 (filed 07/08/2015).
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Avoiding Classification Issues
With the uncertainties involved in determining

whether to classify workers as independent contractors
or employees, particularly given the new structure of
many modern ‘‘workplaces,’’ employers are looking to
avoid the costs and negative publicity associated with a
high profile class and/or collective action lawsuit.

One of the most important things attorneys can ad-
vise their clients, according to both Evans and Melnick,
is to assess everyone that is working for them and care-
fully examine the services that each worker provides.
‘‘Companies should be honest with themselves about
why the worker is being treated as an independent con-
tractor,’’ Evans said.

He further explained that the details employers
should look at include (among others) company-
provided training and written materials, the level of su-
pervision that is imposed on the worker (as any degree
of supervision is likely to be construed in favor of find-
ing an employment relationship), uniforms, business
cards, and other indicators of how the worker identifies
him or herself to the world.

Both Evans and Melnick also advise employers to re-
view the written agreement with workers. ‘‘If the em-
ployer believes there is an independent contractor rela-
tionship, they should put a written agreement in place,’’

Melnick said. ‘‘This agreement needs to be specific to
show a meeting of the minds between the parties about
the relationship. It should state that the worker can
work for other employers, that the worker provides his
own materials, sets his own schedule, etc.’’

She also added that if the employer is truly unsure
how to treat the worker, the IRS has a process by which
an employer can submit information and have the IRS
make a determination.

Liss-Riordan, on the other hand, stated that the easi-
est way for employers to avoid litigating issues of inde-
pendent contractor classification is to simply classify
their workers as employees, as it is a safer bet to do so
with the current legal trends. ‘‘If necessary, address the
compensation model so that it complies with the wage
and hour laws and makes it more transparent as to
what the arrangement is,’’ she added.

While there are still scenarios in which it is legitimate
for a company to classify its workers as independent
contractors, litigators warn that a company should
make that choice only after careful analysis and with
the understanding that the trend is toward classifying
workers as employees when it’s a close question. While
it can be more expensive for an employer to treat work-
ers as employees, it is usually more cost effective than
ending up in litigation or under investigation by the
DOL.
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