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Interim Final Regulations Under the Paul Wellstone
and Pete Domenici Mental Health Parity and Addiction Equity Act

The Federal Register published on Tuesday, February 2, 2010, the interim final regulations (the “Interim
Regs”) implementing the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act
of 2008 (the “Act”). The Interim Regs, issued jointly by the Department of Treasury, Department of Labor
and Department of Health and Human Services (the “Agencies”), replace the existing regulations in place
for the Mental Health Parity Act of 1996.

Applicability. The Interim Regs generally apply to group health plans for plan years beginning on or after
July 1, 2010 (i.e., beginning January 2011 for calendar year plans). A special rule applies for plans maintained
pursuant to one or more collective bargaining agreements (CBA) ratified before October 3, 2008—the Interim
Regs do not apply to such plans for plan years beginning before (i) the CBA(s) terminates (ignoring any
extensions agreed to after October 3, 2008) or (ii) July 1, 2010, whichever is later.

Practice Pointer: Although several commenters requested clarification on how to determine whether
a plan is maintained “pursuant to” a CBA if the plan covers both union and non-union employees, the
Agencies declared such a determination to be outside the scope of these Interim Regs.

The statutory provisions were effective for plan years beginning on or after October 3, 2009; however, the
Agencies will take into account good faith efforts to comply with a reasonable interpretation of the statutory
provisions until the date the Interim Regs are effective.

The Core Requirement. Generally, the Interim Regs prohibit a plan or health insurer from applying any financial
requirement or treatment limitation on mental health or substance abuse disorders that are more restrictive
than the predominant financial requirement or treatment limitation imposed on substantially all medical/surgical
benefits in the same “classification.” The Interim Regs identify six benefit classifications: (i) inpatient/in-network,
(i) inpatient/out-of-network, (iii) outpatient/in-network, (iv) outpatient/out-of-network, (v) emergency care and
(vi) prescription drugs. The Interim Regs do not define inpatient, outpatient or emergency care; such terms
are subject to plan design and their meanings may differ from plan to plan (although state health insurance
laws may define these terms). Nevertheless, a plan must apply these terms uniformly for both medical/surgical
benefits and mental health/substance use disorder benefits. Moreover, the requirements of the Interim Regs
are applied separately for each coverage unit (e.g., single, participant plus spouse, family, etc.).

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.
It is intended to be informational and does not constitute legal advice regarding any specific situation. This material may also
be considered attorney advertising under court rules of certain jurisdictions.
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“Mental Health” and “Substance Use Disorder.” The Interim Regs do not provide specific definitions for
“mental health conditions” and “substance abuse disorders.” Rather, plans may define mental health conditions
or substance use disorders, but such definitions must be “consistent with generally recognized independent
standards of current medical practice.” This standard does not necessarily have to be a national standard,
but must be generally accepted in the relevant medical community. A plan may, for example, follow the most
current version of the Diagnostic and Statistical Manual of Mental Disorders (DSM), the most current version
of the International Classification of Diseases (ICD) or a state guideline.

Practice Pointer: The Interim Regs do not require a plan to provide any specific mental health or
substance use disorder benefits. Moreover, providing benefits for one or more mental health conditions
or substance use disorders does not require the provision of benefits for any other condition or disorder.
However, if a plan provides benefits for a mental health condition or substance abuse disorder, benefits
must be provided for that condition in each classification for which medical/surgical benefits are provided.

Practice Pointer: These guidelines raise questions with regard to where the line is drawn for certain
conditions. For example, a smoking cessation benefit could possibly fall into the category of a “substance
use disorder” (e.g., “nicotine dependency”) benefit under the Interim Regs. Another example is autism,
which has been the subject of controversy as to whether it is a physical or mental health condition
(autism is included in the DSM V). Plan sponsors will need to take a close look at whether certain
conditions treated under a plan are considered “mental health” or a “substance use disorder” according
to current medical practice.

Comparing Financial Requirements & Treatment Limitations. For each of the six benefit classifications,
each type of financial requirement and treatment limitation (e.g., copay, annual visit limits, etc.) must be
compared. For example, copay and annual visit limits applicable to in-patient/in-network medical/surgical
benefits must be compared to copay and annual visit limits applicable to in-patient/in-network mental health
or substance use benefits.

Nonquantitative Treatment Limits. The Interim Regs impose the parity rules not only to “quantitative”
treatment limits (e.g., numerically stated limits such as an annual physician visit limit) but also “nonquantitative”
treatment limits. The Interim Regs provide an illustrative list of nonquantitative treatment limitations, which
includes the following: medical management standards; prescription drug formulary design; standards for
provider admission to participate in a network; determination of usual, customary and reasonable amounts;
requirements for using lower-cost therapies before the plan will cover more expensive therapies (also known
as fail-first policies or step therapy protocols); and conditioning benefits on completion of a course of treatment.
The factors used in applying the nonquantitative treatment limitation to mental health or substance use
disorder benefits must be comparable to, and applied no more stringently than, the factors used in applying
the limitation to medical/surgical benefits. However, even though nonquantitative treatment limitations can be
“applied no more stringently” to mental health/substance use disorder benefits as to medical/surgical benefits,
the Interim Regs allow for some variations to the extent that recognized “clinically appropriate standards of
care may permit a difference.”




ALSTON+BIRD.

Practice Pointer: Plans that require preauthorization for outpatient, inpatient or emergency treatment
for mental health/substance use disorder but not for medical/surgical benefits violate the Interim Regs.
A violation also exists if failure to obtain preauthorization for a mental health condition results in no
coverage, while failure to obtain preauthorization for medical/surgical benefits results in a mere reduction
of coverage. While nothing in the Interim Regs suggests that penalties may not be imposed for failure to
obtain preauthorization, the Interim Regs indicate that all penalties and reductions in coverage related
to failure to comply with preauthorization requirements (including emergency care scenarios) or other
nonquantitative treatment limitations should be reviewed for compliance.

Special Rule for Prescription Drugs. Many drugs are placed into a given tier based on factors such as cost
and efficacy that are unrelated to whether they are prescribed for mental health/substance abuse or medical/
surgical benefits. To the extent the plan doesn'’t distinguish between drugs as medical/surgical benefits or mental
health/substance abuse disorder benefits, the Agencies indicated that requiring a plan to make that distinction
solely to determine the predominant financial requirements or treatment limitations would create significant
burdens for plans without ensuring any greater parity. Thus, to the extent a plan imposes different levels of
financial requirements on different tiers of prescription drugs, the plan satisfies the parity requirement with
respect to the prescription drug classification of benefits if the financial requirements are based on reasonable
factors (such as cost, efficacy, generic vs. brand name and mail order vs. retail pharmacy) determined in
accordance with the requirements for nonquantitative treatment limitations, and without regard to whether a
drug is generally prescribed for medical/surgical benefits or mental health/substance use disorder benefits.

No “Specialist” Designation. Mental health/substance use disorder providers are treated the same as
primary care providers in terms of comparing financial/treatment limits within the six categories.

Employee Assistance Plans (EAPs). EAP offered in addition to a major medical plan with compliant mental
health/substance use disorder benefits is not a violation of the Interim Regs; however, if an EAP is used
as a gatekeeper (i.e., you cannot receive the major medical plan’s mental health benefits until you exhaust
your EAP benefit), then the EAP violates the Interim Regs if there is no similar exhaustion requirement for
medical/surgical.

Cumulative Financial and Quantitative Treatment Limitations. The Interim Regs prohibit plans from
imposing separate cumulative financial requirement or cumulative quantitative treatment limitations on
mental health/substance abuse benefits, even if such limitations are equal to those imposed on medical/
surgical benefits. The Interim Regs define cumulative financial requirements and cumulative quantitative
treatment limitations as limitations that determine whether and to what extent benefits are provided based on
an accumulated amount. Examples of a cumulative financial requirement are deductibles and out-of-pocket
maximum. An example of a cumulative quantitative treatment limitations is a maximum annual visit limitation.
Cumulative limitations may not be applied separately to medical/surgical benefits and mental health/substance
abuse disorder benefits. Thus, a plan that currently imposes a $500 deductible on medical/surgical benefits
and a $500 deductible on mental health/substance abuse benefits must establish a combined deductible for
both mental health/substance abuse benefits and medical/surgical benefits.
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Disclosure Requirements. As specifically provided in the Act, the Interim Regs also provide that the criteria
for medical necessity determinations made under a plan (or health insurance coverage) with respect to mental
health or substance use disorder benefits must be made available by the plan administrator (or the insurer) to
any current or potential participant, beneficiary or contracting provider. Generally, compliance with the form
and manner of the ERISA claims procedure requirements for group health plans (even for plans not subject
to ERISA, such as non-federal governmental plans and church plans) satisfies the disclosure requirements
under the Interim Regs.

Definition of “Group Health Plan.” The Interim Regs indicate that the parity rules apply separately with
respect to each combination of medical/surgical and mental health/substance benefits that a participant can
simultaneously receive from an employer, without regard to whether such combinations are provided by a
single plan or two separate plans (in fact, all such combinations are considered to be a single plan for purposes
of these rules). This “anti-abuse” rule will prevent employers from evading the rules by establishing separate
carve-out plans for mental health/substance abuse benefits.

Small Employer/Plan Exemption. Employers who employed an average of at least two, but not more than
50, employees on business days during the preceding calendar year are exempt from these requirements.
Moreover, the parity rules do not apply to any group health plan for any plan year if, on the first day of the
plan year, the plan has fewer than two participants who are current employees.

Practice Pointer: The parity rules literally do not apply to stand-alone retiree health plans because
such plans do not have at least two current active employees who are participants on the first day of
the plan year.

Increased Cost Exemption. The Interim Regs clarify that the cost exemption may only be claimed for
alternating years. Thus, plans that comply with the parity requirements for one full year and are subject to
the increased cost exemption are exempt during the following year and the exemption lasts for one year only.
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If you would like to receive future Employee Benefits and Executive Compensation Advisories
electronically, please forward your contact information including email address to employeebenefits.

advisory@alston.com. Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information, please contact your
Alston & Bird health benefit attorney:

Members of Alston & Bird’s

Employee Benefits & Executive Compensation Group
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202.756.3366
bob.bauman@alston.com
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