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preme Court ruled that the parties deprived the trial court

of the opportunity to rule on it by entering into the stipulation. Therefore, that issue was not preserved for appeal
and the Supreme Court could not consider it.
For the issues in the stipulations that mirrored the trial
court’s pre-stipulation rulings, the trial court had an opportunity to — and in fact did — resolve them. Thus, the
high court held, these issues were preserved for appeal,
but they were barred on appeal because the stipulations
acted “as an estoppel upon the parties and [were] conclusive of all matters necessarily included in [them].”
Finally, the Supreme Court considered the guarantors’
request for appellate attorney fees and costs as prevailing parties. The high court could not consider the request
for fees incurred before the Court of Appeals because the
court did not respond to the guarantors’ fee request and
the guarantors did not petition the court for a rehearing
on that point. However, the Supreme Court could and did
rule that the guarantors were entitled to recover fees and
costs they incurred in responding to the bank’s petition for
certiorari before the high court.

GUEST COMMENTARY
HOw Noel CaNNiNg MAY IMpACt
tHE CfpB, RICHARd CORdRAY,
And COnSUMER fInAnCIAL
SERVICES
By Frank A. Hirsch Jr. and Richard A. McAvoy
Frank A. Hirsch Jr., partner in the commercial litigation and
trial practice group at Alston & Bird, is resident in the firm’s
Raleigh office. Hirsch, co-chair of the financial services litigation team with more than 50 lawyers coast-to-coast, defends
financial services litigation matters and administrative
actions in multiple states. Richard A. McAvoy, an associate
on the commercial litigation team, also works in the Raleigh
office. Reach them at Frank.Hirsch@alston.com and Rich.
McAvoy@alston.com.
The District of Columbia U.S. Circuit Court of Appeals
has ruled on the highly-anticipated case of Noel Canning v.
NLRB, in which the legality of President Barack Obama’s
recess appointments to the National Labor Relations
Board were challenged. In light of the D.C. Circuit’s decision to invalidate the appointments of three NLRB board
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members, the validity of Consumer Financial Protection
Bureau director Richard Cordray’s “recess” appointment
has justifiably come into question.
This article analyzes the impact of the Noel Canning
decision on the Cordray appointment as well as the more
challenging issue of how an invalidation of Cordray’s appointment would impact the various settlements, enforcement actions, and regulations implemented by the CFPB
since Cordray’s appointment.

THE RELEvANT STATUTORY BACKGROUND
The CFPB was created by Title X of the Dodd-Frank
Wall Street Reform Act. Signed into law on July 21, 2010,
Dodd-Frank created the CFPB as an independent agency
within the Board of Governors of the Federal Reserve System. Dodd-Frank tasked the CFPB with implementing and
enforcing the regulations of consumer financial products
and services under federal consumer financial laws. The
CFPB, as mandated by Dodd-Frank, is to be headed by a
President-appointed and Senate-confirmed director.
In addition to the authorities created under DoddFrank — such as the power to supervise non-depository
institutions and the power to adopt new rules prohibiting unfair, deceptive, or abusive acts in connection with
consumer financial products — the CFPB would be transferred certain authorities from several different federal
agencies, including the FDIC, FTC, NCUA, OCC, OTS,
and HUD.
The transferred powers consisted of supervisory and
enforcement authority over large banks, savings associations, and credit unions. Although the newly-established
powers of the CFPB were made dependent upon a director being put in place, the powers transferred to the CFPB
from other federal agencies were fully in effect as of July
21, 2011. In fact, a report by two inspectors general of the
Treasury Department and Federal Reserve confirmed that
Dodd-Frank permits the CFPB to carry out certain powers over depository institutions even without a director,
including prescribing rules, issuing orders, and providing
guidance where such actions were previously within the
authority of the transferor agency.
That said, a director-less CFPB is powerless against
non-depository institutions such as auto lenders, creditcard companies, credit reporting agencies, debt collectors,
debt managers, mortgage companies, mortgage servicers,
payday lenders, and private education lenders.

THE APPOINTMENT
On July 17, 2011, President Barack Obama announced
the nomination of former Ohio attorney general and then
CFPB enforcement chief Richard Cordray as director of
the CFPB. In objection to a perceived lack of congressional oversight of the CFPB’s activities as well as a lack of
accountability, Senate Republicans refused to confirm any
nominee to the position without first instituting several
amendments to the agency’s structure. Among their con3
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cerns, Senate Republicans took issue with the fact that the
bureau would be headed by a single director, as opposed
to a five-member commission.
On Jan. 4, 2012, a day after Congress had convened
the second session of the 112th Congress as required by
the Constitution, President Obama invoked the “Recess
Appointments Clause” and appointed three individuals to
the National Labor Relations Board, as well as Cordray as
director of the CFPB.

The Noel Canning decision
Oddly enough, the decision that thrust the status of
Cordray’s appointment and all subsequent CFPB conduct
up into the air had nothing to do with CFPB.
In Noel Canning v. NLRB, Nos. 12-1115 & 12-1153,
2013 WL 276024 (D.C. Cir. 01/25/12), bottler Noel Canning objected to a decision of the NLRB which found it
in violation of the National Labor Relations Act. Among
other arguments, Noel Canning asserted that the NLRB’s
decision was made without authority because three of the
five members of the board were never validly appointed,
and as such, the NLRB never had the necessary quorum.
The D.C. Circuit agreed with Noel Canning, finding
that the appointments were, in fact, unconstitutional and
invalid. The decision of the court centered on the fact that
the appointments were not made while Congress was in
“the Recess,” and non-recess appointments may only be
made “by and with the Advice and Consent of the Senate.”
In defense of the appointment, the government argued
for an expansive interpretation of “the Recess” to include
intra-session breaks of the Senate. Using textual, structural, and historical arguments, the court rejected the government’s interpretation. Although the court’s interpretation of “the Recess” was sufficient grounds to render the
NLRB appointments invalid, the court also found that in
order for the President to invoke the Recess Appointments
Clause, the vacancy must actually happen or arise during
“the Recess” of the Senate. In doing so, the court specifically rejected the government’s argument that “happen”
should be read as “happen to exist” during the Recess.

Noel Canning decision, and if it did, a specific outcome is
far from predictable.
It should also be noted that President Obama nominated Cordray on Jan. 24th, 2013, as CFPB director. However, this nomination itself would not have any impact on
the legality of the conduct taken by the CFPB since the
Jan. 4, 2012 “Recess nomination.”
Much of the following analysis will be rendered moot
if the Noel Canning decision is reversed on appeal. However, if the D.C. Circuit’s interpretation does stand the legality of a host of CFPB activity would be in flux.
For example, all CFPB actions taken against non-depository institutions are arguably void. As stated earlier,
the only authority held by the CFPB prior to the appointment of Cordray was whatever authority was transferred
to the CFPB from other federal agencies. The power to
prohibit unfair, deceptive, or abusive acts in connection
with consumer financial products and services, and the
power to supervise non-depository institutions were not
among those powers transferred to the CFPB.
There are numerous examples of CFPB activities during
the past year that are in legal limbo post-Noel Canning:
•
•
•
•

Other CFPB post-appointment activities appear to be
on more solid ground based on the CFPB’s pre-director
authority over large banks:
•
•
•

The potential impact
As noted earlier, the appointment of Cordray as director of the CFPB occurred simultaneously with the appointment of the three NLRB members invalidated in Noel
Canning. In light of the fact that CFPB director clearly
falls into the category of “Officers of the United States” as
that term is used in the Appointments Clause of the Constitution, there does not appear to be any legal basis for
differentiating between President Obama’s appointment
of the NLRB members and his appointment of Cordray.
Therefore, it seems beyond doubt that the same panel
of D.C. Circuit judges that decided Noel Canning would
likewise find the appointment of Cordray to have run
afoul of the Appointments Clause. It is still unknown
whether the Obama Administration plans to appeal the
4

The CFPB’s recent regulations relating to “qualified
mortgages” and mortgage servicing guidelines.
A CFPB probe into potentially illegal collusion between insurance company AIG and mortgage lender MGIC.
A CFPB probe into the mortgage-insurance practices of non-depository mortgage servicing companies.
A joint enforcement action with state attorneys general against Payday Loan Debt Solutions Inc. for
unlawful fees.

An enforcement action against Discover Financial
Services (CFPB jointly with the FDIC).
An enforcement action against Capital One for deceptive marketing (CFPB jointly with the OCC).
An enforcement action against American Express
for violating consumer protection laws (CFPB jointly with the FDIC).

Although it is too early to speak conclusively about the
lawfulness of particular CFPB activities, much of the activity undertaken by the CFPB over the past year could
appropriately be described as ultra vires. It is obvious that
supervisions, enforcements, and regulations of non-banking entities enacted during the subject period would have
been outside the scope of the CFPB.

The challenge to the appointment
More interesting is the impact that an invalidation of
Cordray’s appointment would have on consent orders and
settlements made during the period.
© 2013 Thomson Reuters
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While an argument may be made that such consent orders and settlement agreements were voluntarily entered
into, and thus were not ultra vires, an argument may also
be made that such agreements were made under a false
duress placed upon the subject party. Additionally, parties
that do not wish to remove themselves from their earlier
agreements with the CFPB might consider obtaining a reaffirmation of the terms of the agreement to ensure its validity going forward.
In order to challenge Cordray’s appointment in federal
court, the plaintiff bringing suit must have standing. In
past challenges under the Appointments Clause, courts
have looked to whether the plaintiff was directly subject
to the government authority they seek to challenge and
whether the specific appointment is the source of the government authority. Furthermore, U.S. Supreme Court precedent indicates that judicial review of an Appointments
Clause challenge will proceed even where any possible injury is “radically attenuated,” and several federal courts
have stated that plaintiffs making such a challenge need
not show that they would not have suffered their injury if
the officials had been properly appointed. In sum, federal
standing jurisprudence in Appointments Clause cases appears to be quite liberal.
Given that the newly-created powers provided to the
CFPB by Dodd-Frank would not have been available without a director, it appears clear that any CFPB assertion
of such a power against a particular entity would provide
that particular entity with standing to challenge Cordray’s
appointment. In fact, the unique relationship created by
Dodd-Frank between the scope of the authority of the
CFPB and the appointment of a director makes proving
the relationship between Cordray’s appointment and any
challenged CFPB activity all the easier.
What is less clear is whether any party subject to the
rules and regulations issued by the CFPB pursuant to its
Dodd-Frank powers has standing, regardless of whether
they were subject to an enforcement action. However, in
light of the Supreme Court’s broad interpretation of standing in Appointments Clause cases, it is certainly possible
that such a party would be found to have standing to challenge Cordray’s appointment.
There is currently at least one active challenge to the appointment of Cordray in federal court. In the case of State
National Bank of Big Spring, et al. v. Geithner (Wolin), et
al., No. 1:12-cv-01032 (D.D.C., complaint filed 06/21/12;
amended complaints filed 09/20/12, 02/13/13), a Texas
community bank is challenging the constitutionality of
several aspects of the CFPB, including the appointment of
Cordray. On Nov. 20, 2012, the government filed a motion to dismiss on the grounds that the plaintiffs lacked
standing. As of the most recent amended complaint filed
on Feb. 13, 2013, 13 state attorneys general have joined
as plaintiffs.
Even assuming that the plaintiffs are found to have
standing in the Big Spring case, a definitive answer on
Cordray’s appointment is not likely to come anytime soon.
Should the Obama administration decide to challenge the
Noel Canning decision on appeal and the Supreme Court
© 2013 Thomson Reuters
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grants certiorari, it will likely quite be quite some time
before the Supreme Court comes down with its decision.
In fact, it is not rare for Supreme Court decisions to come
more than eighteen months after the challenged decision
of the Court of Appeals is issued.

The impact on CFPB going forward
Regardless of how the lack of a CFPB “director” would
affect past CFPB conduct, the legal battling will surely
impact CFPB regulated non-depository entities going forward. Some of the uncertainties in the wake of Noel Canning include the following:
1.
2.

3.

4.

5.

6.

7.

8.

Will the CFPB have to cease all in-process examinations of non-depository companies until it gets a
validly nominated director?
Will any past enforcement action settlements by the
CFPB be undone, or will any party to a past settlement demand return of settlement funds paid to the
agency?
Will any company that produced data to the CFPB
in response to a civil investigative demand (CID),
seek to claw-back their documents and data until
such time as the agency actually establishes exam
power over non-depositories?
Last month the Senate passed a bill that adds the
CFPB to the list of federal banking agencies which
may receive privileged information without causing
a waiver of the attorney-client privilege as to thirdparties. In light of the fact that the agency may have
obtained data from non-depository companies during ultra vires examinations, is the agency-examination privilege with respect to such data void?
If the CFPB’s exam privilege is blown, can the CFPB
tack-on, or claim another agency’s exam privilege,
in all cases where other federal regulatory agencies
(e.g., the FTC and FDIC) were jointly involved and
also obtained the data?
Last year, the CFPB entered into information-sharing agreements with state attorneys general and
with the Conference of State Bank Regulators in
order to coordinate their reach over activities of
non-depository institutions. If the CFPB’s exam
privilege is no longer in play, how will that affect
tainted exam data shared with the state regulators
pursuant to those agreements?
If the Obama administration proceeds forward
with an attempt to have Cordray confirmed by the
Senate, will the confirmation process devolve into a
public cross-examination as to every arguably ultra
vires exam activity, enforcement action, or utilization of the new authorities provided in the DoddFrank Act — going back 18 months?
If the CFPB signed a regulatory enforcement settlement against a non-depository entity and such enforcement activity is ultimately found to have been
ultra vires, then would this destroy the claim preclusion protection that the non-depository institu5
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tion bargained for?
9. Will a prolonged stalemate in a Senate confirmation force the CFPB to realign resources and to redeploy folks back to the FTC — which is arguably
the only federal regulator over the past 18 months
to legally possess (although limited to UDAP) the
power to regulate non-depositories?
10. If a stalemate occurs, then what are all the recent
hires at the CFPB in the non-depository exam and
enforcement group going to do with their time and
resources?
11. Is the only certain and quick fix to the CFPB’s
stalemate problems to concede to Republican demands for a 5-person board and for Financial Stability Oversight Council veto-power and oversight
of the CFPB?
While it is too early to fully analyze the impact of the
Noel Canning decision on the CFPB’s post-director conduct, an argument may be made that all CFPB actions taken pursuant to the director-dependent authorities created
by Dodd-Frank are invalid and subject to legal challenge.
Regulated entities should be advised, however, that not
all powers possessed by the CFPB are dependent upon
having a director, and CFPB actions taken pursuant to
those transferred powers appear beyond reproach.
The greatest uncertainty lies in between, where regulated entities voluntarily entered into consent orders or
settlement agreements in the shadow of regulations and
enforcements for which the CFPB may never have had the
authority to enact in the first place.

INDUSTRY ROUNDUP
N.Y. AG grading
ratings agencies
The New York Attorney General’s office has kicked off
an investigation into three major credit ratings agencies,
according to a person familiar with the matter.
The AG’s office issued a subpoena to Standard & Poor’s,
a unit of The McGraw Hill Cos, as well as Moody’s and
Fitch Ratings, the person said. The move follows the U.S.
Justice Department’s $5 billion lawsuit brought against
Standard & Poor’s over pre-crisis mortgage bond ratings.
(See article in “Casewatch,” p 11.)
The AG is seeking information related to the agencies’
conduct in rating mortgage-backed securities and whether
the companies abided by agreements in 2008 to make
certain reforms, the source said. The 2008 agreements,
signed by the three firms, settled an earlier probe by the
New York attorney general’s office of the firms’ ratings of
residential mortgage-backed securities leading up to the
financial crisis.
New York’s 2008 probe was part of an investigation
of conflicts of interest, fraud, and other misconduct in the
6
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mortgage industry. The 2008 agreements contained no
sanctions. Reforms included a new fee structure and increased transparency. The AG, according to the source, is
now seeking information to see whether he can bring new
action against the agencies, the person told Reuters.
The 2008 agreements, which expired in 2011, were
signed by then-New York attorney general Andrew Cuomo, now the state’s governor. It is unclear if the expired
agreements will allow New York to pursue legal action.
The agreements contain a provision that allows the attorney general to terminate the settlements if the ratings agencies fail to comply with them.

RBS settles LIBOR complaints
Royal Bank of Scotland plc will pay $612 million to U.S.
and British authorities to settle allegations it manipulated
benchmark interest rates at least between 2006 and 2010,
and regulators warned there is more to come in the global
investigation. RBS became the third bank to pay fines in
the London Interbank Offered Rate scandal. The British
bank, 82-percent owned by the state after the world’s costliest bank bailout in 2008, it was cutting bonuses to help
pay for the fine, in a bid to avoid a public backlash. Britain’s Financial Services Authority signaled more large fines
were in the offing. More than a dozen banks and brokerage
firms, including JP Morgan, Deutsche Bank, and Citigroup
are being investigated by regulators over the manipulation
of LIBOR, Euribor and other rates, which are used to price
trillions of dollars in loans. For their roles in the LIBOR
scandal, Switzerland’s UBS AG agreed in December 2012
to pay penalties of $1.5 billion, and Britain’s Barclays Plc
agreed to pay $453 million in June 2012.
RBS will pay $137 million to the FSA, $150 million to
the U.S. Department of Justice, and $325 million to the
U.S. Commodity Futures Trading Commission, which regulates trade in derivatives. A unit of RBS in Japan, RBS Securities Japan Ltd., also pleaded guilty in the United States
to one count of criminal wire fraud. The parent company
avoided criminal liability in the United States, meaning it
can retain its banking license there and avoid a fire sale
of its U.S. business, Citizens Bank. As part of its deferred
prosecution agreement, the bank was forced to admit and
accept responsibility for its misconduct. Lawyers expect
a wave of civil lawsuits, potentially costing banks tens of
billions of dollars, Reuters reported. (See related LIBOR
article in “Casewatch” on p. 13.)
RBS will cut about $467 million from its bonus pool,
including clawing back awards from previous years, to pay
the U.S. fines. The UK penalty will be donated to charitable
causes, including supporting soldiers and their families, the
government said. John Hourican, head of RBS’ investment
bank, is leaving at the end of April after it was discovered
the manipulation went on after he took charge. He had
no involvement in, or knowledge of, the misconduct, RBS
said. Hourican will receive a year’s salary.
Recent reports also have raised the possibility of other
banks resolving liability through a group settlement, but a
top U.S. Justice Department official shot down that idea in
© 2013 Thomson Reuters

