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This alert is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

On March 15, 2013, the staff of the U.S. Securities and Exchange Commission (SEC) published a guidance update to 
clarify the filing requirements for certain electronic communications by mutual funds and other registered investment 
companies (“investment companies”).  Specifically, the guidance from the Division of Investment Management (“IM 
Guidance”) seeks to make clear the obligations of investment companies with respect to real-time electronic materials 
posted on their social media sites (“interactive content”).

The Financial Industry Regulatory Authority (FINRA) requires investment companies to file certain advertisements 
for its review.  The SEC staff has received inquiries regarding whether certain interactive content should be filed 
pursuant to Section 24(b) of the Investment Company Act of 1940 or Rule 497 under the Securities Act of 1933 if it is 
not required to be filed under FINRA Rule 2210.  The IM Guidance articulates the staff’s position that certain interactive 
content need not be filed and offers examples of the types of interactive communications that the staff believes 
would not trigger a filing requirement.   The IM Guidance also provides examples of communications that would be 
subject to a requirement to file with FINRA.  The staff notes that “[w]hether a communication need be filed depends 
on the content, context, and presentation of the particular communication or set of communications and requires 
an examination of the underlying substantive information transmitted to the social media user and consideration of 
any other facts and circumstances, such as whether the interactive communication is merely a response to a request 
or inquiry from the social media user or is forwarding previously-filed content.”

The IM Guidance is the first in a series of updates that will provide the staff’s views on current legal issues.  In the press 
release announcing the guidance, the staff explains the purpose of each guidance update is to increase transparency 
and enhance compliance with federal securities laws and regulations.  “Today’s inaugural IM Guidance Update on 
social media is intended to help firms strengthen their compliance efforts by providing meaningful real life examples 
in a format that is accessible to all on the SEC’s website,” said Norm Champ, Director of the Division of Investment 
Management.  “We expect future guidance updates will highlight other relevant issues for funds, advisers, and the public.”

You may find a link to the IM Guidance here:

http://www.sec.gov/divisions/investment/guidance/im-guidance-update-filing-requirements-for-certain-electronic-
communications.pdf
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If you would like to receive future Investment Management  Advisories electronically, please click here to subscribe.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

www.Alston.com  

© ALSTON & BIRD LLP 2013

AtlAntA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BrUSSelS: level 20 Bastion tower n Place du Champ de Mars n B-1050 Brussels, Be n +32 2 550 3700 n Fax: +32 2 550 3719
ChArlOtte: Bank of America Plaza n 101 South tryon Street n Suite 4000 n Charlotte, north Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DAllAS: 2828 north harwood Street n 18th Floor n Dallas, texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
lOS AnGeleS: 333 South hope Street n 16th Floor n los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213-576-1100
neW YOrk: 90 Park Avenue n 12th Floor n new York, new York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
reSeArCh triAnGle: 4721 emperor Blvd. n Suite 400 n Durham, north Carolina, USA, 27703-85802 n 919.862.2200 n Fax: 919.862.2260
SiliCOn VAlleY: 275 Middlefield road n Suite 150 n Menlo Park, California, USA, 94025-4004 n 650-838-2000 n Fax: 650.838.2001
WAShinGtOn, DC: the Atlantic Building n 950 F Street, nW n Washington, DC, USA, 20004-1404 n 202.756.3300 n Fax: 202.756.3333
VentUrA COUntY: 2801 townsgate road n Suite 215 n Westlake Village, California, USA, 91361 n 805.497.9474 n Fax: 805.497.8804

Malachi J. Alston 
704.444.1129 
malachi.alston@alston.com 

David J. Baum 
202.239.3346  
david.baum@alston.com

Willa Cohen Bruckner 
212.210.9596 
willa.bruckner@alston.com

Larcenia Cooper
212.210.9574
larcy.cooper@alston.com 

Martin H. Dozier 
404.881.4932 
martin.dozier@alston.com

Sean Doherty 
212.210.9486  
sean.doherty@alston.com 

Kristin P. Hinson 
704.444.1332  
kris.hinson@alston.com 

Kamal Jafarnia 
212.210.9548  
kamal.jafarnia@alston.com  

Clay A. Littlefield 
704.444.1440 
clay.littlefield@alston.com

Matthew W. Mamak 
212.210.1256 
matthew.mamak@alston.com 

Allison Muth 
212.210.9521  
allison.muth@alston.com 

Laura S. Pruitt  
202.239.3618  
laura.pruitt@alston.com

Timothy P. Selby 
212.210.9494 
tim.selby@alston.com  

Mitra Surrell 
202.239.3685  
mitra.surrell@alston.com

Maureen Whalen 
704.444.1294  
maureen.whalen@alston.com 

Sarah Whitlock 
202.239.3670  
sarah.whitlock@alston.com

Investment management Group

mailto:travis.robeson@alston.com?subject=Please%20add%20to%20Investment%20Management%20List
http://www.alston.com

