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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation.  This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

On August 27, 2013, the Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP) published 
its Final Rules revising the regulations that implement and further define the affirmative action obligations of federal 
contractors (and subcontractors) with respect to disabled individuals under Section 503 of the Rehabilitation Act of 1973 
(Section 503) and with respect to military veterans under the Vietnam Era Veterans’ Readjustment Assistance Act (VEVRAA).  
When these regulations were first proposed by the OFCCP in two Notices of Proposed Rule Making (NPRMs) issued in 
2011, they called for sweeping changes to both Section 503 and VEVRAA that would have imposed substantial burdens 
on federal contractors.  The proposed changes were viewed by the contractor community as a dramatic and unwelcome 
shift from the current regulatory requirements under these statutes.  After receiving more than 400 comments on the 
proposed disability regulations and more than 100 comments on the veterans regulations, OFFCP cut back on some 
of its most drastic proposals, but the final regulations still implement significant changes that materially expand the 
affirmative action obligations of federal contractors with respect to individuals with disabilities and protected veterans.

Changes to the Section 503 Regulations
Federal contractors have faced obligations under Section 503 for decades, but the requirements of OFCCP’s previous 
regulations implementing Section 503 generally have been less demanding and less rigorous than the agency’s 
requirements for compliance with Executive Order 11246, which imposes affirmative action obligations on federal 
contractors with respect to race and gender.  OFCCP’s Final Rule under Section 503 implements a number of significant 
changes that will make compliance more onerous, the most important of which are the following:

•	 Workforce Utilization Goal: The most significant development in the Final Rule is the creation of a seven-percent 
workforce utilization goal for individuals with disabilities.  Utilization is to be measured by job group, with the 
same seven-percent goal applying for each job group without regard to any data regarding the availability of 
individuals with disabilities who are qualified for the relevant jobs in the relevant geographic area.1  Although the 
final regulations make clear that this utilization goal is not a quota, and that contractors will not be in violation of 
their Section 503 obligations solely for failing to meet the goal, contractors are required to design and implement 
action-oriented programs to increase the representation of individuals with disabilities in each job group that falls 
below the seven-percent utilization goal. 

1 Note that contractors with fewer than 100 employees may analyze their progress toward the seven-percent utilization goal on a workforce-wide 
basis, rather than by job group.
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•	 Changes to Applicant Self-Identification Invitation Requirements: Another significant change is in the self-
identification invitation requirements.  Under the previous regulations, contractors were required to invite applicants 
to self-identify as disabled only after an offer of employment was made.  Under the Final Rule, this requirement 
remains, but contractors must now also make an earlier invitation to each applicant to self-identity as an individual 
with a disability at the pre-offer stage of the hiring process.2  The final regulations require that all invitations to 
self-identify be made “using language and in a manner prescribed by [OFCCP] and published on OFCCP’s website.”  
The agency’s stated goal in imposing this new requirement is to provide contractors with information about the 
extent to which their outreach and recruiting efforts are effectively reaching people with disabilities.  All information 
regarding self-identification must be kept confidential and maintained in a separate data analysis file.

•	 Changes to Employee Self-Identification Invitation Requirements: In addition to the dual pre-hire, self-
identification invitations, contractors must also invite incumbent employees to self-identify as disabled every five 
years and—at least once per year during the years in between invitations—must remind employees that they may 
voluntarily update their disability status at any time.  

•	 Data Collection and Analysis Obligations: The new final regulations also for the first time impose several data 
collection and analysis obligations on contractors.  Contractors must now collect, analyze and annually update the 
following data:

 –  the total number of applicants for employment who self-identified as, or are otherwise known to be, individuals 
with disabilities;

 – the total number of job openings and total number of jobs filled;

 – the total number of applicants for all jobs;

 – the total number of individuals with disabilities hired; and

 – the total number of applicants hired.

All of this data must be retained for three years.

•	 Annual Evaluation of Outreach Efforts: Contractors must now evaluate on an annual basis the effectiveness of their 
outreach efforts, and they must document the evaluations.  The evaluation must include a review of the disability 
data points listed above.

•	 Documentation of Internal Audit and Reporting Systems: The final regulations retain the existing requirement 
that contractors implement an internal audit and reporting system that measures the effectiveness of their affirmative 
action programs and indicates the need for any remedial action, but it also adds a requirement that contractors now 
document their efforts in this regard.

•	 Revised Subcontract Clause Requirement: The Final Rule requires that prime contractors include specific, 
mandated language in their subcontracts in order to provide notice to their subcontractors of their affirmative 
action obligations as federal contractors.

2 Many of the comments to the proposed regulations raised the concern that an invitation to self-identify at the pre-offer stage would run afoul 
of the Americans with Disabilities Act (ADA).  In implementing this requirement in the Final Rule, the OFCCP obtained an opinion letter from the 
Equal Employment Opportunity Commission (EEOC) stating that the invitation as required by the final regulations would not violate the ADA.  
The OFCCP also clarified that the Internet Applicant regulation applies to Section 503 in that individuals who apply to online job postings do 
need to be asked to self-identify as an individual with a disability unless they are considered an Internet Applicant.
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•	 ADAAA-Related Changes: The Final Rule implements changes necessitated by the ADA Amendments Act 
(ADAAA) of 2008 by revising the definition of “disability” and certain non-discrimination provisions of the 
Section 503 regulations.

The Final Rule is also notable for what it did not include.  The final regulations under Section 503 do not include the 
following significant obligations that were proposed in the NPRM:

•	 Developing and implementing written procedures for processing requests for reasonable accommodation, 
including specifically enumerated and cumbersome mandatory elements.

•	 Establishing multiple linkage agreements with disability-related agencies for each covered location.

•	 Reviewing personnel processes and physical and mental job qualification requirements on an annual basis.  
OFCCP instead retained the currently required periodic review of these items.

•	 Following a list of mandated steps when reviewing personnel processes, including a requirement to create 
substantial documentation regarding employment decisions relating to applicants and employees with 
disabilities, including the reasons for the decisions.

•	 Maintaining data related to job referrals received from state agencies and other employment-related organizations.

•	 Requiring training for all new hires on the affirmative action policy and specifically training those employees 
involved in hiring and selection.

•	 A five-year record retention requirement (the final regulations impose a three-year retention requirement).

OFCCP’s website regarding the Section 503 Final Rule contains helpful resources regarding the new regulations, including 
the agency’s summary and preamble, the regulatory text, a fact sheet and a list of answers to frequently asked questions.

Changes to the VEVRAA Regulations
VEVRAA requires federal contractors to engage in affirmative action efforts to hire and promote protected veterans, 
including disabled veterans, and makes it illegal to discriminate against protected veterans when making employment 
decisions.  Many of the changes to the VEVRAA final regulations mirror changes in the Section 503 regulations, though 
there are some important differences.  Like the Final Rule under Section 503, OFCCP’s final regulations under VEVRAA 
implement a number of significant and burdensome changes.  The most important of these changes are the following:

•	 Annual Hiring Benchmark: The Final Rule establishes an annual hiring benchmark for veterans.   This benchmark is 
set on a facility-wide basis and can be determined in one of two ways, depending on which calculation method the 
contractor chooses.  Contractors may set a hiring benchmark that is based on the national percentage of veterans 
currently in the civilian labor force (as posted on OFCCP’s website—currently eight percent), or they may establish 
their own benchmark based on five specifically enumerated factors.  OFCCP has been careful to note that the 
benchmark is not meant to be an aspirational goal, such as the goals established under Executive Order 11246 and 
now under Section 503, but rather is intended to measure the progress of the contractor’s affirmative action efforts.  
All records related to this benchmark must be retained for three years in order to allow contractors to evaluate the 
success of their outreach and recruitment efforts.

•	 Changes to Applicant Self-Identification Invitation Requirements: Similar to the Section 503 Final Rule, the 
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VEVRAA Final Rule requires that applicants be invited to self-identify as a protected veteran, both pre-offer and 
post-offer.  At the pre-offer stage, applicants must be invited to self-identify generally as a protected veteran without 
identifying their specific protected veteran classification.  At the post-offer stage, applicants must be invited to 
identify as a specific class of protected veteran.

•	 Clarification Regarding Job Posting Requirements: The Final Rule also clarifies contractors’ existing obligation 
to list job openings with appropriate state or local employment service offices by requiring contractors to provide 
the employment services with information in any manner and format that is permitted by the appropriate 
employment service.

•	 Required Notification to State Employment Services: Contractors will also now be required to notify the 
employment services in each state in which they operate of their status as a federal contractor, their desire for 
priority referrals of veterans at all of the contractor’s locations in the state, the name and location of each hiring 
location in the state, and contact information for a manager who can verify information contained in job listings.  This 
information must be provided at the time of the first job listing with the service and then updated if the provided 
information changes. 

•	 Data Collection and Analysis Obligations: Much like the Section 503 Final Rule, the VEVRAA Final Rule also requires 
contractors to collect various data points and analyze them annually.  Contractors must now collect, analyze and 
annually update the following data:

 –  the total number of applicants for employment who self-identified as, or are otherwise known to be, 
protected veterans;

 – the total number of job openings and total number of jobs filled;

 – the total number of applicants for all jobs;

 – the total number of protected veteran applicants hired; and

 – the total number of applicants hired.

•	 Annual Evaluation of Outreach Efforts: Contractors must now evaluate on an annual basis the effectiveness 
of their outreach efforts, and they must document the evaluations.  The evaluation must include a review of the 
disability data points listed above.

•	 Documentation of Internal Audit and Reporting Systems: The final regulations retain the existing requirement 
that contractors implement an internal audit and reporting system that measures the effectiveness of their affirmative 
action programs and indicates the need for any remedial action, but it also adds a requirement that contractors now 
document their efforts in this regard.

•	 Revised Subcontract Clause Requirement: Like the Section 503 Final Rule, the VEVRAA Final Rule requires 
contractors to include specific, mandated language in all subcontracts to notify subcontractors of their affirmative 
action responsibilities with respect to protected veterans.

Like the Section 503 Final Rule, the VEVRAA Final Rule is also notable because it does not include the following 
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significant obligations that were proposed in the NPRM:

•	 Establishing multiple linkage agreements with veteran-related agencies for each covered location.

•	 Reviewing personnel processes and physical and mental job qualification requirements on an annual basis.  
OFCCP instead retained the currently required periodic review of these items. 

•	 Affirmatively asking disabled veterans if they require a reasonable accommodation.

•	 Following a list of mandated steps when reviewing personnel processes, including a requirement to create 
substantial documentation regarding employment decisions relating to applicants and employees with disabilities, 
including the reasons for the decisions.

•	 Holding annual meetings with employees discussing the affirmative action policy and providing specific training 
to all employees involved in hiring or selection.

•	 Collecting and analyzing referral data, including the number of referrals of protected veterans received and the 
total number of referrals received.

•	 Requiring records to be retained for five years (the Final Rule calls for a three-year record retention period).

OFCCP’s website regarding the VEVRAA Final Rule contains helpful resources regarding the new regulations, including 
the agency’s summary and preamble, the regulatory text, a fact sheet  and  a list of answers to frequently asked questions.

Effective Date of the New Rules
The Final Rules do not go into effect until 180 days after the Regulations are published in the Federal Register, which the 
OFCCP anticipates will happen within the next two weeks.  Additionally, for the aspects of the Final Rules that require 
changes to contractors’ written affirmative action plans, if the effective date for the Final Rules falls during a contractor’s 
affirmative action plan year, the contractor may wait until the start of its next affirmative action planning cycle to implement 
the required changes to its AAPs.  

Conclusion
Though not as onerous as the earlier proposed regulations, OFCCP’s recently issued Final Rules represent a significant 
change from current compliance obligations for federal contractors under Section 503 and VEVRAA.  Implementing 
appropriate policies and practices to comply with these new obligations will require a significant amount of time, 
resources, and strategic thinking and analysis.  Given the significant amount of time for implementation of many the 
new obligations, federal contractors should consult counsel soon to formulate a strategic plan for ensuring compliance 
while minimizing burdens and risks.
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If you would like to receive future Labor & Employment Advisories electronically, please forward your contact information to 
labor.advisory@alston.com.  Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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