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Employee Benefits & Executive Compensation ADVISORY n
NOVEMBER 14, 2013

Qualified Retirement Plan Amendments and IRS Filings – Do You Need to
Amend or File in 2013?
This advisory reminds plan sponsors of deadlines for amending qualified retirement plans and for submitting certain
plans to the IRS for a determination letter.
Plan sponsors must adopt “discretionary” plan amendments no later than the last day of the plan year in which the
amendment is effective. Discretionary amendments are amendments that are permitted to be adopted by the plan,
but are not required. For example, participant loans are permitted to be part of certain qualified retirement plans,
but are not required. An employer instituting a participant loan program or other optional features in 2013 would
need to amend the plan before December 31, 2013 (for calendar year plans).
“Cycle C” plans (defined below) will generally need to be amended and restated no later than January 31, 2014.
Note: if a Cycle C plan has discretionary amendments, those amendments still must be adopted by December 31,
2013 (for calendar year plans).
Normally, all qualified retirement plans must adopt interim amendments no later than the due date of the plan
sponsor’s 2013 tax return (with extensions). However, not every year has interim amendments that must be adopted.
It appears that for most plans, no interim amendments are required in 2013. However, it is possible that your plan
may require certain amendments under the Pension Protection Act of 2006 (please see Section III below).

I.

Discretionary Amendments Potentially Due by December 31, 2013

Plan sponsors should carefully consider any changes to a plan that were made or that became effective in 2013,
including operational or administrative changes that may require the adoption of a plan amendment. A plan sponsor
has the option to make changes to the plan design or the administration of the plan, but once made, those changes
may require a plan amendment. Plan sponsors should review plans to determine whether there are discretionary
amendments that should be adopted. Though not an exhaustive list, examples include the following:
1. adding designated Roth contributions to a 401(k) plan;
2. adding an automatic contribution arrangement (also known as a negative election feature); and
3. adding or changing loan or hardship distribution provisions.
This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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Plan sponsors should also be careful about changes to a plan that decrease eligibility or decrease the amount of
benefits provided under a plan. In many cases, this type of plan amendment cannot be adopted retroactively, but
can only be adopted prospectively. For example, eliminating or reducing an employer matching contribution should
only be done prospectively. Similarly, some provisions that increase benefits can only be added prospectively. For
example, the addition of a cash or deferred (401(k)) contribution feature to a plan can only be applied prospectively.

II.

Cycle C Filings Due by January 31, 2013

Individually Designed Plans
The IRS has established staggered deadlines for employers to file their qualified retirement plans with the IRS for a
determination letter. As a general rule, every individually designed qualified retirement plan is assigned a specific
five-year cycle (Cycles A-E) based upon the last digit of the plan sponsor’s employer identification number (EIN). If
the plan sponsor’s EIN ends in 3 or 8, the plan will generally be a Cycle C plan.1
Most governmental plans are Cycle C plans, regardless of the plan sponsor’s EIN. However, in this filing cycle, the
IRS permits government plans to file under either Cycle C or Cycle E (February 1, 2015, to January 31, 2016) instead.
No formal election is needed.
Plan sponsors who desire to obtain an IRS determination letter must submit Cycle C plans for a determination letter
request no later than January 31, 2014. Plan sponsors should verify the EIN of their subsidiaries or other divisions
maintaining their own separate plans. The effect of this system is that plan sponsors generally need to apply for
new determination letters only once every five years. Prior to each cycle, the IRS issues guidance (in the form of
a Notice entitled “Cumulative List of Changes in Plan Qualification Requirements”) on the provisions that must be
included in each plan that is being submitted for a determination letter. Plan sponsors should review the Cumulative
List issued in connection with Cycle C filings (see Notice 2012-76) to make sure that all required amendments are
included in the plan document.
For your information, the general filing cycle information is as follows:
Last Digit of Plan Sponsor’s EIN
1 or 6

Plan’s Filing Cycle
A

Filing Due Date
January 31, 2012

B

(Next filing due in 2017)
January 31, 2013

Also all Multiple Employer Plans, regardless of EIN
3 or 8

C

(Next filing due in 2018)
January 31, 2014

Also most Governmental Plans, regardless of EIN
4 or 9

D

January 31, 2015

Also all Multi-Employer Plans, regardless of EIN
5 or 0

E

January 31, 2016

2 or 7

Optional delayed filing period for Governmental Plans

1

An exception applies if the parent company in a controlled group sponsors a Cycle C plan. In this situation, the parent can elect that all
plans sponsored by members of its controlled group also file under Cycle C.
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Pre-Approved Plans
The IRS determination letter program is generally not available to master & prototype (M&P) plans and volume
submitter (VS) plans. However, in some very limited situations, M&P and VS plans may still file for a determination
letter.

III. Deadlines to Adopt Certain Pension Protection Act Changes
With few exceptions, the deadline for calendar year plans to adopt amendments required by the Pension Protection
Act of 2006 (PPA) was December 31, 2009. However, because the IRS did not release critical guidance on several
aspects of the PPA, the IRS extended the deadline to adopt certain amendments. The following amendments have
approaching deadlines:
• Distribution and benefit accrual restrictions based on funding of defined benefit pension plans (Code Section 436).
This provision must be adopted by December 31, 2013. Most plans have already incorporated these changes,
but if your defined benefit plan has not, you should prepare to make this amendment before the end of this year.
• Special rules applicable to cash balance and similar defined benefit plans (Code Section 411(a)(13)(C)). We are
still anticipating guidance on these rules. When this guidance is issued, amendments may be required.

IV. Impact of Same-Sex Marriage on Retirement Benefits
Earlier this year, the U.S. Supreme Court and the IRS issued guidance2 specifying that same-sex couples validly
married under state law are considered “married” for federal tax purposes (including employee benefits). This
means that qualified retirement plans should begin treating same-sex married couples as “spouses” for retirement
benefit purposes. The IRS has promised to issue further guidance on how this rule will apply retroactively. Until
this guidance is issued, it is probable that no specific plan amendments are required for your plan.

V.

Conclusion

Plan sponsors should review their qualified retirement plans now to ensure compliance with required amendment
and filing deadlines. Please do not hesitate to contact your Alston & Bird attorney if we can assist you in proper
filing procedures for your qualified retirement plan and to discuss any plan amendments and applicable deadlines.

2

The IRS guidance is found in Revenue Ruling 2013-17 and became effective September 16, 2013. The Department of Labor has also issued
similar guidance (see Technical Release No. 2013-04).

			

4

If you would like to receive future Employee Benefits & Executive Compensation Advisories electronically, please forward your
contact information to employeebenefits.advisory@alston.com. Be sure to put “subscribe” in the subject line.
If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
Robert A. Bauman
202.239.3366
bob.bauman@alston.com

H. Douglas Hinson
404.881.7590
doug.hinson@alston.com

Jonathan G. Rose
202.239.3693
jonathan.rose@alston.com

Laura G. Thatcher
404.881.7546
laura.thatcher@alston.com

Saul Ben-Meyer
212.210.9545
saul.ben-meyer@alston.com

Emily C. Hootkins
404.881.4601
emily.hootkins@alston.com

Syed Fahad Saghir
202.239.3220
fahad.saghir@alston.com

Elizabeth Vaughan
404.881.4965
beth.vaughan@alston.com

Stacy Clark
404.881.7897
stacy.clark@alston.com

James S. Hutchinson
212.210.9552
jamie.hutchinson@alston.com

Thomas G. Schendt
202.239.3330
thomas.schendt@alston.com

Kerry T. Wenzel
404.881.4983
kerry.wenzel@alston.com

Emily Seymour Costin
202.239.3695
emily.costin@alston.com

Johann Lee
202.239.3574
johann.lee@alston.com

John B. Shannon
404.881.7466
john.shannon@alston.com

Kyle R. Woods
404.881.7525
kyle.woods@alston.com

Patrick C. DiCarlo
404.881.4512
pat.dicarlo@alston.com

Blake Calvin MacKay
404.881.4982
blake.mackay@alston.com

Richard S. Siegel
202.239.3696
richard.siegel@alston.com

Ashley Gillihan
404.881.7390
ashley.gillihan@alston.com

Emily W. Mao
202.239.3374
emily.mao@alston.com

Carolyn E. Smith
202.239.3566
carolyn.smith@alston.com

David R. Godofsky
202.239.3392
david.godofsky@alston.com

Craig R. Pett
404.881.7469
craig.pett@alston.com

Michael L. Stevens
404.881.7970
mike.stevens@alston.com

John R. Hickman
404.881.7885
john.hickman@alston.com

Earl Pomeroy
202.239.3835
earl.pomeroy@alston.com

Daniel G. Taylor
404.881.7567
dan.taylor@alston.com
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