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Statutory Interpretation Still Lives
United States v. Woods, 571 U.S.___ (2013)

Summary
In early December, the Supreme Court of the United States ruled that the substantial valuation misstatement penalty 
could be determined in a TEFRA audit and applied when the audited partnership was found to violate the economic 
substance doctrine.  To the Fifth Circuit, that meant that the partnership was a sham that did not exist for federal 
income tax purposes.  Because the partnership did not exist, the partners could not have any basis in their partnership 
interest.  When they reported having any basis at all, that basis must have been more than 400 percent greater than 
zero and the penalty applied. 

Significance of Opinion for Statutory Interpretation in Tax Cases
Justice Scalia wrote the unanimous opinion of the Court.  No justice felt the need to write even a concurrence.  Therefore, 
both the outcome and the reasoning of the opinion can be seen as congruent with the thinking of the Court in general. 

The TEFRA audit proceeding is authorized by statute to determine the applicability of any penalty that relates to an 
adjustment to a partnership item.  The parties had already agreed that the economic substance doctrine determination 
related to an adjustment to a partnership item, although that does not seem so obvious.  Therefore, the issue was 
whether the understatement penalty based on the partner’s basis in the partnership related to the adjustment of the 
partnership item.  The Court ruled it did. 

The opinion applied several entirely standard tools and canons of statutory interpretations, including:

�� The overall structure of a part of the code—here, the TEFRA rules—should inform the interpretation of a specific 
section within the TEFRA rules.

�� Specifically, this principle means that the purpose of Congress in enacting TEFRA should be considered in interpreting 
the statute.  The opinion concluded that Congress intended to avoid replicating the determination of the same 
issue in multiple partner audits and used that purpose to inform its interpretation that the penalty related to the 
TEFRA audit.

http://www.alston.com
http://www.alston.com/services/tax/federal/


WWW.ALSTON.COM 			   2

�� This principle also means that other parts of the code should be examined to find clues to the meaning of the part 
at issue. 

�� The opinion applied the standard approach of applying normal usage, rather than some special meaning, to the 
word “or.”

�� The opinion applied the canon that no part of the statute should be left without function—that  is, no part should 
be superfluous.  It said barring consideration of partner-level penalties just because there would ultimately 
be some variations in the facts at the partner level would render meaningless the statute’s authorization to  
consider penalties. 

�� The opinion applied the plain meaning rule for which Justice Scalia is well known, but not to the extreme of refusing 
all aids to interpretation.

�� The opinion declined to hold against the IRS a failure to make an argument in prior situations and relied on a 
regulation because the taxpayer had not questioned it.

�� The opinion did decline to rely on a Joint Committee Blue Book explanation of the TEFRA language, but stated 
that such documents could be relevant if persuasive.  The particular language relied on by the taxpayer was vague 
and not directly on point.

In sum, the opinion is a far cry from the opinion in Gitlitz v. Commissioner, 531 U.S. 206 (2001), which reached a plausible 
conclusion, but one fairly clearly unintended by Congress. 

Significance of Opinion for Economic Substance Doctrine Cases
The opinion stated that it expressed no view on the economic substance doctrine.  By the time the case reached the 
Supreme Court, only the 40-percent penalty was at issue.  The opinion did employ, without comment, the construct 
argued by the IRS and adopted by the courts that once the economic substance doctrine applies to a partnership, 
the partnership necessarily is a sham, as that term is normally understood. 

The sham result was not an inevitable consequence of the application of the economic substance doctrine.  However, 
the fact that the Court adopted it should not be viewed as an endorsement. 

The parties did not argue the economic substance doctrine in the Court and there was no reason for the Court to go 
out of its way to investigate that issue.  It should be noted that the Court’s description of the transaction that created 
the loss did not contain the derogatory language that often accompanies the economic substance doctrine in lower 
court opinions, such as calling the tax shelter “illegal.”

Conclusion
Woods is the first full opinion in a tax case in the Court’s 2013 term.  Justice Scalia wrote the opinion rather quickly, 
less than two months after the case was argued.  The Court decided to hear the case due to a conflict in the circuits, 
not necessarily due to the importance of the issue.  A much more important issue was passed over the same week:  
the Court declined to hear appeals of the state tax cases involving online retailers and the sales tax.  The good news 
for taxpayers from the Woods opinion is that the Court is applying the Internal Revenue Code pretty much as it 
always has, with a healthy suspicion of aggressive taxpayer arguments, but using standard methods of statutory 
interpretation.  That is good news for taxpayers because they can do the same.

For more information, please contact Jack Cummings at (919) 862-2302.

http://www.alston.com
http://www.alston.com/professionals/jasper-l-jack-cummings/


 			   3

If you would like to receive future Federal Tax Advisories electronically, please forward your contact information to 
taxgroup@alston.com.  Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM 	

© ALSTON & BIRD LLP 2014

ATLANTA: One Atlantic Center  n  1201 West Peachtree Street  n  Atlanta, Georgia, USA, 30309-3424  n  404.881.7000  n  Fax: 404.881.7777
BRUSSELS: Level 20 Bastion Tower  n  Place du Champ de Mars  n  B-1050 Brussels, BE  n  +32 2 550 3700  n  Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza  n  101 South Tryon Street  n  Suite 4000  n  Charlotte, North Carolina, USA, 28280-4000  n  704.444.1000  n  Fax: 704.444.1111
DALLAS: 2828 North Harwood Street  n  18th Floor  n  Dallas, Texas, USA, 75201  n  214.922.3400  n  Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street  n  16th Floor  n  Los Angeles, California, USA, 90071-3004  n  213.576.1000  n  Fax: 213-576-1100
NEW YORK: 90 Park Avenue  n  12th Floor  n  New York, New York, USA, 10016-1387  n  212.210.9400  n  Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd.  n  Suite 400  n  Durham, North Carolina, USA, 27703-85802  n  919.862.2200  n  Fax: 919.862.2260
SILICON VALLEY: 275 Middlefield Road  n  Suite 150  n  Menlo Park, California, USA, 94025-4004  n  650-838-2000  n  Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building  n  950 F Street, NW  n  Washington, DC, USA, 20004-1404  n  202.756.3300  n  Fax: 202.756.3333

John F. Baron
704.444.1434 
john.baron@alston.com

Henry J. Birnkrant 
202.239.3319 
henry.birnkrant@alston.com

James E. Croker, Jr. 
202.239.3309 
jim.croker@alston.com

Jasper L. Cummings, Jr. 
919.862.2302 
jack.cummings@alston.com

Brian D. Harvel
404.881.4491 
brian.harvel@alston.com

L. Andrew Immerman 
404.881.7532 
andy.immerman@alston.com

Brian E. Lebowitz 
202.239.3394 
brian.lebowitz@alston.com

Clay A. Littlefield
704.444.1440 
clay.littlefield@alston.com

Ashley B. Menser 
919.862.2209 
ashley.menser@alston.com

Jennifer H. Weiss
404.881.7453 
jennifer.weiss@alston.com  

Federal Tax Group
Sam K. Kaywood, Jr.
Co-Chair
404.881.7481 
sam.kaywood@alston.com

Edward Tanenbaum
Co-Chair
212.210.9425 
edward.tanenbaum@alston.com

mailto:taxgroup@alston.com
http://www.alston.com
http://www.alston.com/professionals/john-baron/
http://www.alston.com/professionals/henry-birnkrant/
http://www.alston.com/professionals/james-croker/
http://www.alston.com/professionals/jasper-l-jack-cummings/
http://www.alston.com/professionals/brian-harvel/
http://www.alston.com/professionals/leon-andrew-immerman/
http://www.alston.com/professionals/brian-lebowitz/
http://www.alston.com/professionals/clay-littlefield/
http://www.alston.com/professionals/ashley-menser/
http://www.alston.com/professionals/jennifer-h-weiss/
http://www.alston.com/professionals/sam-kaywood/
http://www.alston.com/professionals/edward-tanenbaum/

