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The Eleventh Circuit Rejects the Extension of the “No Duty” Rule:
D&Os Allowed to Plead and Prove Defenses Based on the FDIC’s Conduct

Since 2010, in its role as receiver, the FDIC has filed actions against former directors and officers (D&Os)
of 84 closed banks. In virtually every case, the FDIC has sought to strike affirmative defenses asserted by
the D&Os and to avoid discovery requests based upon the so-called “no duty”rule. A recent ruling by the
Eleventh Circuit has unequivocally rejected the “no duty” rule as grounds to strike affirmative defenses
based upon FDIC conduct, which also confirms that discovery in this area is appropriate. FDIC v. Skow, No.
12-15878 (11th Cir. Dec. 23, 2013).

The “no duty” concept was developed by courts following the savings and loans crisis of the late 1980s. At
that time, the FDIC persuaded a few district courts, through the creation of federal common law (judge-
made law), to bar D&Os from asserting any affirmative defenses to its claims based on the FDIC’s conduct
on the theory that the FDIC owed “no duty” to D&Os.

In the landmark 1994 decision O’'Melveny & Myers v. FDIC, however, the United States Supreme Court rejected
the premise of a body of federal common law that afforded special protection to the receiver. 512 U.S. at
83. Accordingly, the Supreme Court held that absent a controlling federal statute, state law determined
whether D&Os could assert a defense against the FDIC. Thus, the O'Melveny Court held that “any defense
good against the original party is good against the receiver.” Id. at 86. Notwithstanding this Supreme Court
ruling, the FDIC continued to rely upon the “no duty” rule, arguing that the current post-financial crisis
litigation provided an exception to the O'Melveny holding.

The Skow decision arises from claims brought by the FDIC as receiver for Integrity Bank. The District Court
denied the FDIC's motion to strike certain affirmative defenses based on the receiver’s conduct that were
asserted by the former D&Os, including failure to mitigate damages, reliance and estoppel. FDICv. Skow, No.
1:11-cv-111 (N.D. Ga. Feb. 27, 2012). The FDIC sought summary judgment on this issue from the District Court,
which was also denied. FDICv. Skow, No. 1:11-cv-111 (N.D. Ga. Aug. 14, 2012). On appeal to the Eleventh
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Circuit, the viability of the FDIC's“no duty”argument turned on whether it was a“previously established and
long-standing” rule of federal common law that predated enactment of the Financial Institutions Reform,
Recovery, and Enforcement Act (FIRREA), which governs claims by the FDIC against D&Os of closed banks.
FDIC v. Skow, No. 12-15878, slip op. at *10 (11th Cir. Dec. 23, 2013).

In Skow, the Eleventh Circuit rejected the FDIC’s argument that established precedent permitted striking
affirmative defenses based on the “no duty”rule, and refused to independently recognize such a principle.
The Court of Appeals held that under O’'Melveny “[f]lederal common law is basically complete and closed,’
and the current bank litigation provided no exception to this. FDIC v. Skow, No. 12-15878 (11th Cir. Dec.
23,2013). As aresult, in the Eleventh Circuit at least (which includes federal courts in Alabama, Florida and
Georgia), former D&Os of a failed bank that are sued by the FDIC have the right to plead and prove any
affirmative defenses recognizable under state law based on FDIC’s conduct, such as the failure of the FDIC
to make reasonable efforts to mitigate its damages when it disposed of a bank’s assets.

Supreme Court of Georgia to Decide the Standard of Liability Applicable to FDIC Claims Against Georgia
Bank D&Os.

The Eleventh Circuit in Skow left unresolved the question of whether ordinary negligence is a viable claim
by the FDIC against D&Os based on Georgia law. The vast majority of District Courts that have addressed
this issue concluded that Georgia law foreclosed liability for ordinary negligence against former D&Os of
Georgia banks. See, e.g., FDIC v. Skow, No. 1:11-cv-111 (N.D. Ga. Feb. 27, 2012), reconsideration denied (N.D.
Ga. Aug. 14,2012); FDICv. Blackwell, No. 1:11-cv-3423 (N.D. Ga. Feb. 27, 2012); FDICv. Briscoe, No. 1:11-cv-2303
(N.D. Ga. Aug. 14, 2012); FDIC v. Whitley, No. 2:12-cv-170 (N.D. Ga. Dec. 10, 2012); FDIC v. Miller, No. 2:12-cv-
00042 (N.D. Ga. Dec. 26, 2012). But see FDIC v. Adams, No. 1:12-cv-00726-JOF (N.D. Ga. Mar. 21, 2013). The
Eleventh Circuit concluded, however, that this “issue of state law has not yet been addressed definitively
by Georgia’s highest court,”and therefore certified the questions to the Supreme Court of Georgia. FDIC v.
Skow, No. 12-15878, slip op. at *2 (11th Cir. Dec. 23, 2013).

The Skow certification to the Supreme Court of Georgia is the second arising from FDIC claims of ordinary
negligence against former D&Os of Georgia banks. Recently, Judge Thrash of the District Court for the
Northern District of Georgia certified a question regarding the applicability of the Georgia business judgment
rule to claims against former bank D&Os. FDICv. Loudermilk, No. 1:12-cv-4156 (N.D. Ga. Nov. 25, 2013). The
decision(s) by the Supreme Court of Georgia on these issues are anticipated later this year.

Alston & Bird’s Distressed Financial Institutions Team represents and counsels more than 200 current and
former D&Os in more than 40 distressed or closed financial institutions across the country. The team offers
expertise and experience regarding regulatory enforcement actions and the unique fiduciary roles of bank
directors in distressed bank situations, as well as providing advice on insurance coverage for bank D&Os.
The team also represents former bank D&Os in 17 cases filed to date by the FDIC for civil money damages.
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If you would like to receive future Securities Litigation Advisories electronically, please forward your contact information, to
securities.advisory@alston.com. Be sure to put “subscribe” in the subject line.
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