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California Supreme Court Issues Its Own Dukes Opinion
By David Venderbush
The California Supreme Court recently issued a broad class action decision that sounds a lot like the
United States Supreme Court decision in Wal-Mart Stores, Inc. v. Dukes. Both decisions reverse certification
of employment classes, both turn on the rights of defendants to present affirmative defenses, highlight
the importance of managing individualized issues, and warn about the limitations of trials using flawed
statistical sampling models. The California decision goes even farther, explicitly directing courts and
parties to address all of those issues with specific trial plans at the class certification stage.

Duran v. U.S. Bank National Association (USB)
The new California Supreme Court opinion is Duran v. U.S. Bank Nat. Assn., __ P.3d __, 2014 WL 2219042 (Cal.
May 29, 2014). Duran reversed “an exceedingly rare beast: a wage and hour class action that proceeded
through trial to verdict.” The Duran court criticized the trial court’s statistical trial plan model that:
• limited liability testimony to a sample of 21 employees;
• precluded defendant USB from introducing relevant work habit evidence from any other class member;
and
• extrapolated the liability finding to the entire class of 260 members.
The court’s rejection of that plan appears to harmonize California state practice with federal principles,
particularly those articulated in Dukes.

The Right to Litigate Affirmative Defenses in Class Actions
In tone and language, Duran appears to be the Dukes of California, attempting to rein in runaway class
certifications in the “Golden State.” The California Supreme Court explicitly equated state and federal
law and directly quoted Dukes for the principle that “‘a class cannot be certified on the premise that [the
defendant] will not be entitled to litigate its statutory defenses to individual claims.’” The trial court’s
statistical trial plan was flawed, because it violated the rule that “any trial must allow for the litigation of
affirmative defenses.” In language that will be familiar to Dukes readers, the Duran court said, “The class
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action procedural device may not be used to abridge a party’s substantive rights.” Compare Dukes, 131
S.Ct. at 2561 (cannot interpret Rule 23 to “abridge … any substantive right”). The court held that the trial
court “significantly impaired USB’s ability to present a defense” by extrapolating liability findings from
a small, skewed sample group to the entire class and by refusing to admit relevant evidence relating to
class members outside the sample group. The court rejected the trial court’s liability finding because
“[t]he injustice of this result is manifest.”

Limitations on Statistical Proof Methods
Also like Dukes, the Duran court dialed back on the use of statistical procedures in class action. Duran
cited Dukes as a decision that questioned the use of statistical sampling, and plaintiffs in both cases
used the same statistical expert, Dr. Richard Drogin. Both courts rejected sampling plans that were
“innovative” (Duran) or “novel” (Dukes) because of their negative effect on “substantive rights,” and both
rejected specific attempts to use statistics as “common proof” (Duran) or “proof of commonality” (Dukes).
The Duran court allowed that “it may be possible to manage individual issues through the use of surveys
and statistical sampling,” but that “[s]tatistical methods cannot entirely substitute for common proof.”
The court cautioned, “[i]f statistical methods are ultimately incompatible with the nature of the plaintiffs’
claims or the defendant’s defenses, resort to statistical proof may not be appropriate.” The court identified
the trial court’s plan as “seriously flawed,” and explained in detail how the sample size was too small, the
sample was not random, and the method resulted in an intolerably large margin of error. But the court
was equally concerned that reliance on statistical proof failed to “satisfy concerns of fundamental fairness”
because it undermined the defendant’s right to present relevant individualized evidence.

Manageable Trial Plans at the Class Certification Stage
But Duran is also a development on Dukes. Duran elevated manageability to equal status with
predominance as a class certification criterion. “While common issues among class members may have
been sufficient to satisfy the predominance prong for certification, the trial court also had to determine
that these individual issues could be effectively managed in the ensuing litigation.” Manageability of
individual issues is such an important consideration that, in the Duran court’s view, the certification of a
class is “necessarily provisional” to “development of a trial plan that would manage the individual issues”
presented in the case. The court reversed the judgment below because the trial court “did not manage
individual issues. It ignored them.”
Duran directed “[c]lass certification is appropriate only if … individual questions can be managed with
an appropriate trial plan.” In cases involving statistical evidence, “the [trial] court should consider at the
certification stage whether a trial plan has been developed to address its use.” A trial court should not
accept “assurances that a statistical plan will eventually be developed,” but should “obtain such a plan
before deciding to certify a class action.” Although Dukes did not address trial plans, the new importance
of a detailed trial plan under California state law is consistent with Ninth Circuit law. See Zinser v. Accufix
Research Inst., Inc., 253 F.3d 1180, 1190 (9th Cir. 2001) (affirming denial of class certification where “there
was no manageable trial plan adequate to deal with individualized issues”).
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The Need for “Glue”
Perhaps the most obvious clue of the Duran-Dukes connection is the Duran court’s adoption of the Dukes
class action commonality metaphor of “glue that binds class action members together.” Compare Dukes,
131 S.Ct. at 2552 (requiring “some glue holding the alleged reasons for all those [employment] decisions
together”). Like Dukes, the new California decision expands the defendants’ toolkit for opposing class
actions and places greater burdens on plaintiffs to articulate why class action treatment is justified. The
decision points California state class action practices toward the same, more conservative path that the
U.S. Supreme Court signaled three years ago in Wal-Mart Stores, Inc. v. Dukes. Whether it will have that
affect—and whether state trial judges will be as resistant to change as some federal district courts have
been after Dukes—only time will tell.

			

4

To receive similar advisories in the future, please send an email to Class Action Advisories. Be sure to put “subscribe” in the subject line.
If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
Randall L. Allen
randall.allen@alston.com
404.881.7196

David Carpenter
david.carpenter@alston.com
404.881.7881

Stephanie A. Jones
stephanie.jones@alston.com
213.576.1136

Andrew E. Paris
drew.paris@alston.com
213.576.1119

Joshua L. Becker
joshua.becker@alston.com
404.881.4732

Stephanie D. Clouston
stephanie.clouston@alston.com
214.922.3403

John A. Jordak, Jr.
john.jordak@alston.com
404.881.7868

Tiffany L. Powers
tiffany.powers@alston.com
404.881.4249

Debra D. Bernstein
debra.bernstein@alston.com
404.881.4476

Charles W. Cox
charles.cox@alston.com
213.576.1048

William H. Jordan
bill.jordan@alston.com
404.881.7850

Matthew D. Richardson
matt.richardson@alston.com
404.881.4478

Adam J. Biegel
adam.biegel@alston.com
404.881.4692

Cari K. Dawson
cari.dawson@alston.com
404.881.7766

Kara F. Kennedy
kara.kennedy@alston.com
404.881.4944

Jon G. Shepherd
jon.shepherd@alston.com
214.922.3418

Teresa T. Bonder
teresa.bonder@alston.com
404.881.7369

Derin B. Dickerson
derin.dickerson@alston.com
404.881.7454

Michael P. Kenny
mike.kenny@alston.com
404.881.7179

E. Bowen Reichert Shoemaker
bowen.shoemaker@alston.com
404.881.4979

Brian D. Boone
brian.boone@alston.com
704.444.1106

Daniel F. Diffley
dan.diffley@alston.com
404.881.4703

J. Thomas Kilpatrick
tom.kilpatrick@alston.com
404.881.7819

Brian Stimson
brian.stimson@alston.com
404.881.4972

Kristine McAlister Brown
kristy.brown@alston.com
404.881.7584

Scott A. Elder
scott.elder@alston.com
404.881.7592

Peter Kontio
peter.kontio@alston.com
404.881.7172

David R. Venderbush
david.venderbush@alston.com
212.210.9532

Lisa R. Bugni
lisa.bugni@alston.com
404.881.4959

James R. Evans, Jr.
james.evans@alston.com
213.576.1146

Peter E. Masaitis
peter.masaitis@alston.com
213.576.1094

Kyle G.A. Wallace
kyle.wallace@alston.com
404.881.7808

Gidon M. Caine
gidon.caine@alston.com
650.838.2060

Frank A. Hirsch, Jr.
frank.hirsch@alston.com
919.862.2278

Darren L. McCarty
darren.mccarty@alston.com
214.922.3414

Jonathan E. Wells
jonathan.wells@alston.com
404.881.7472

Lindsay G. Carlson
lindsay.carlson@alston.com
213.576.1038

Susan E. Hurd
susan.hurd@alston.com
404.881.7572

Matthew P. McGuire
matt.mcguire@alston.com
919.862.2279

Amber C. Wessels-Yen
amber.wessels-yen@alston.com
212.210.9594

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2014

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: 2828 North Harwood Street n 18th Floor n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213-576-1100
NEW YORK: 90 Park Avenue n 12th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd. n Suite 400 n Durham, North Carolina, USA, 27703-85802 n 919.862.2200 n Fax: 919.862.2260
SILICON VALLEY: 1950 University Avenue n 5th Floor n East Palo Alto, CA 94303-2282 n 650-838-2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.756.3300 n Fax: 202.756.3333

