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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Employee Benefits & Executive Compensation ADVISORY n

FEBRUARY 4, 2015   

Agencies Issue New Proposed Rules for the Summary of Benefits  
and Coverage

On December 30, 2014, the Departments of the U.S. Treasury (Treasury), Labor (DOL) and Health and Human Services 
(HHS) (the “agencies”) jointly published proposed rules (the “Proposed Rules”) that update and clarify the final 
regulations regarding the Summary of Benefits and Coverage (SBC) published in 2012. 

Practice pointer: The new regulations are only proposed regulations, so some aspects could change before they 
are finalized. If finalized, however, the new SBC rules, template and glossary should be used for all SBCs issued on 
or after September 1, 2015. 

The Proposed Rules incorporate previous subregulatory guidance issued in the form of Frequently Asked Questions 
(FAQs), as well as make some new changes. The proposed template and the proposed glossary can be found on the 
DOL’s website.1 

Changes to the SBC Template and Glossary
A template and glossary for the SBC were issued in connection with the 2012 final regulations. The Proposed Rules 
make a number of additions and deletions to these form documents and the glossary. First, the Proposed Rules would 
require the SBC to state whether the coverage offers minimum essential coverage and minimum value. This would 
end the current safe harbor that allows this information to be delivered through a separate letter.2 The Proposed Rules 
would also require the SBC to add a third coverage example, an emergency room visit for a simple foot fracture, to 
the two previously required examples involving a routine delivery and the management of type 2 diabetes.

Despite these new additions, the Proposed Rules actually shorten the completed SBC template to two and a half 
pages from the original four pages. This is accomplished by removing some information that is not required by statute. 
For example, references to annual limits for essential health benefits and pre-existing condition exclusions would 
be removed. Conversely, the glossary is expanded from four to six pages. The Proposed Rules will add definitions 
for several new terms, including “claim,” “cost sharing” and “individual responsibility requirement.” Several existing 

1	 The proposed template can be found at http://www.dol.gov/ebsa/pdf/sbctemplateproposed.pdf. The proposed glossary is at http://www.dol.gov/ebsa/
pdf/sbcuniformglossaryproposed.pdf.

2	 As found in FAQ XIV, Q2. http://www.dol.gov/ebsa/faqs/faq-aca14.html.
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definitions are also changed slightly. Furthermore, changes are proposed to the SBC instruction sheet and the “Why 
This Matters” language.

In addition, the continuation of coverage, minimum essential coverage and minimum value disclosures are revised 
in an effort to provide more useful information.

Changes to the SBC Delivery Requirement
Plan and/or insurer’s requirement to provide SBCs to participants

The Proposed Rules make several clarifications regarding the provision of the SBC to participants, all of which are 
discussed in previous FAQs issued by the agencies. For instance, the Proposed Rules state that an SBC must be provided 
to participants upon automatic re-issuance or re-enrollment.3 They also codify the safe harbor providing for electronic 
delivery of SBCs in connections with online enrollment, renewal or online request from a participant or beneficiary.4 

The Proposed Rules also extend previous safe harbors in an attempt to streamline the SBC delivery process to 
participants and reduce duplication issues that may arise when SBCs are delivered by a third party.5 A plan or issuer 
that contracts with a third party to provide an SBC will be considered to satisfy the requirement to provide an SBC 
if the plan or issuer monitors the performance of the contract, corrects noncompliance with the contract “as soon 
as practicable” and communicates with participants and beneficiaries affected by the noncompliance and takes 
“significant steps as soon as possible to avoid future violations.”

Furthermore, if a group health plan contracts with more than one issuer to provide benefits for a single plan, the 
Proposed Rules require the plan administrator to provide a consolidated SBC for the plan.6 An issuer has no obligation 
to provide an SBC containing information for benefits that it does not insure, but a plan administrator may contract 
with an issuer to do so. In addition, the safe harbor allowing plan administrators to either synthesize information into 
a single SBC or provide multiple SBCs is left in place.7

The antiduplication rules cover individual student health insurance plans as well.8 The Proposed Rules state that a 
higher education institution’s requirement to provide an SBC to an individual will be considered satisfied if another 
party, such as a health insurance issuer, provides a timely and complete SBC.

Insurer’s requirement to provide SBCs to a plan

The Proposed Rules make several clarifications regarding the provision of the SBC to plans by insurers, all of which 
were discussed in previous FAQs. First, insurers will not be required to provide updated SBCs during coverage 
negotiations.9 If a plan sponsor is still negotiating coverage terms following the application for coverage, the issuer is 

3	  Codified from FAQ VIII, Q9. http://www.dol.gov/ebsa/faqs/faq-aca8.html.

4	  Codified from FAQ VIII, Q10. http://www.dol.gov/ebsa/faqs/faq-aca8.html and FAQ IX, Q1. http://www.dol.gov/ebsa/faqs/faq-aca9.html.

5	  Codified from FAQ VIII, Q5. http://www.dol.gov/ebsa/faqs/faq-aca8.html.

6	  Codified from FAQ IX. Q10. http://www.dol.gov/ebsa/faqs/faq-aca9.html.

7	  Codified FAQ IX, Q10. http://www.dol.gov/ebsa/faqs/faq-aca9.html.

8	  Codified from FAQ XIV, Q7. http://www.dol.gov/ebsa/faqs/faq-aca14.html.

9	  Codified from FAQ IX, Q2. http://www.dol.gov/ebsa/faqs/faq-aca9.html.
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not required to provide an updated SBC to the plan until the first day of coverage. However, a plan sponsor’s request 
for an updated SBC must otherwise be honored at any time.

In addition, the rules reaffirm that insurers will not be required to provide new SBCs upon application if they were 
provided prior to application.10 If a plan or issuer provides an SBC prior to an application for coverage, such as part 
of its pre-enrollment materials, the plan or issuer is not required to provide another SBC upon application if there 
is no change to the information.

Summary for Plan Administrators
The Proposed Rules codify many existing SBC practices that plan administrators are probably already taking to 
deliver the SBC to participants. No new proposed rules would change existing delivery practices. The biggest change 
for plan administrators will be the use of the new template and glossary, which should be used exclusively after  
September 1, 2015.

Practice pointer: Many of the delivery practices discussed in the Proposed Rules simply codify delivery practices 
provided in previous agency FAQs. The FAQs can be found here. The Proposed Rules would make the FAQ guidance 
permanent. 

Penalties for Noncompliance
The 2012 regulations provided that a willful failure to provide an SBC can result in a fine of $1,000 for each such 
failure, which can be enforced by the DOL, HHS or IRS. The Proposed Rules provide some clarity about DOL and IRS 
enforcement. For instance, in assessing fines against plans, the Proposed Rules clarify that the DOL will use the same 
process and procedures it currently uses to enforce the Form 5500 filing rules. The Proposed Rules further clarify that 
the DOL is not authorized to assess this fine against a health insurance issuer, per ERISA § 502(b)(3). Furthermore, the 
Proposed Rules state that the IRS will enforce the SBC rules using a process consistent with Internal Revenue Code 
Section 4980D for failure to meet the Code’s group health plan requirements.

The agencies are accepting comments through March 2, 2015, including through www.regulations.gov.

10	  Codified from FAQ IX, Q3. http://www.dol.gov/ebsa/faqs/faq-aca9.html.
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If you would like to receive future Employee Benefits & Executive Compensation Advisories electronically, please forward your  
contact information to employeebenefits.advisory@alston.com.  Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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