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On June 25, 2015, the U.S. Supreme Court issued a decision in King v. Burwell, 576 U.S. ___ (2015) (Slip Op. No. 14-114).
At issue in this case was whether a regulation issued by the Internal Revenue Service (IRS) providing for premium tax
subsidies in both state-based and federally facilitated exchanges (the “IRS Rule”)1 was a permissible interpretation
of the underlying statute, the Patient Protection and Affordable Care Act (ACA). By a vote of 6–3, the Supreme Court
upheld the IRS Rule, maintaining access to subsidies for eligible individuals across all Exchanges—not merely those
established by a state. In short, the Court maintained the status quo.
How the Court reached its decision is important. When analyzing an agency’s interpretation of a statute, the Court
typically uses the now familiar two-step Chevron2 framework, which asks first if the statute is ambiguous and, if so,
whether the agency interpretation is reasonable. As noted by the Court, Chevron is based on the premise that where
there are ambiguities in the statute, Congress has implicitly delegated authority to the agency to fill the statutory
gaps. In declining to follow the Chevron approach, the Court noted that, in “extraordinary cases,” it is appropriate
to “hesitate” before finding an implicit delegation of authority. The Court concluded that the issue in King was too
fundamental to the ACA for the Court to rely on an implicit delegation of authority and that if Congress had wanted
the IRS to decide this issue, it would have explicitly said so. Rather, the Court stated that it is “our task” to determine
the correct reading of the statute. The Court relied on the context and structure of the ACA to conclude that the
applicable provision allows tax credits for health insurance purchased on any Exchange created under the Act. The
Court’s approach could have potential ramifications on Executive power/authority and on administrative law and
challenges to administrative actions for years to come.
Although the issue of subsidies is resolved for now, other issues remain under the ACA, including other litigation and
a variety of legislative proposals to modify, repeal and/or replace the ACA.

Background
On November 7, 2014, the Supreme Court agreed to take up King, a challenge to the IRS Rule implementing a key
provision of the ACA allowing premium tax credits to be made available to all individuals purchasing coverage on
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any of the 51 health insurance Exchanges. Petitioners argued that the IRS Rule should be held invalid on the grounds
that, under the ACA, subsidies may only be made available for health insurance purchased through an Exchange
“established by the State under [42 U.S.C. §18031].”
The IRS Rule defines “Exchange” for purposes of the premium tax credits as “an Exchange serving the individual market
for qualified individuals … regardless of whether the Exchange is established and operated by a State (including a
regional Exchange or subsidiary Exchange) or by [the U.S. Department of Health and Human Services].” The IRS Rule
interprets Section 36B(b)(2) of the Internal Revenue Code (IRC) as added by the ACA, which provides that the IRS is to
calculate tax credits for individuals’ premiums for qualified health plans “which were enrolled in through an Exchange
established by the State under [Section] 1311 of the Patient Protection and Affordable Care Act.”
The question under consideration by the Supreme Court was whether the IRS Rule is a valid interpretation of
IRC § 36B(b)(2). On July 22, 2014, the U.S. Court of Appeals for the Fourth Circuit held in King that the IRS Rule was valid
as an exercise of agency regulatory authority under the Chevron analysis.3 On the same day, the Court of Appeals for
the District of Columbia Circuit vacated the IRS Rule in Halbig v. Burwell, 758 F. 3d 390. The Court granted certiorari
in King.

Opinion
From the outset, the Court utilizes a contextual canon of statutory interpretation. Unlike the Fourth Circuit, which
found the provision ambiguous and deferred to the IRS’s interpretation under Chevron, the Court’s decision is based
solely on its own construction of the statute. The Court finds the words focused on by the plaintiffs—“an Exchange
established by the State”—to be ambiguous and then looks to the statute as a whole to conclude that premium
subsidies are available through all types of Exchanges. In essence, the Court concludes that IRC § 36B, “fairly … read
consistent with what we see as Congress’s plan,” “allows tax credits for insurance purchased on any Exchange created
under the Act.”4
Writing for the Court, Chief Justice John Roberts, joined by Justices Kennedy, Ginsburg, Breyer, Sotomayor and
Kagan, provides a robust background on the origins of the ACA, spanning from the 1990s through the Massachusetts
health care reform initiatives. Of import, according to the Chief Justice, is that the ACA “adopts a version of three key
reforms that made the Massachusetts system successful”: guaranteed issue and community rating requirements, the
individual mandate and refundable tax credits that seek to make insurance more affordable to certain low-income
individuals. Chief Justice Roberts notes that these three reforms are “closely intertwined” and suggests that each
reform would not be appropriately effective in the absence of the other two reforms. The interaction between these
three reforms is therefore essential to the Court’s holding; effectively, the Court finds that the provision in question,
when read in context of the overall statute, cannot logically be read to establish the third essential component of
reform, tax credits, in only some states.
With respect to how the Court should analyze the issue, Chief Justice Roberts notes:
When analyzing an agency’s interpretation of a statute, we often apply the two-step framework announced
in Chevron.... Under that that framework, we ask whether the statute is ambiguous and, if so, whether
the agency’s interpretation is reasonable.… This approach “is premised on the theory that a statute’s
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ambiguity constitutes an implicit delegation from Congress to the agency to fill in the statutory gaps.” … “In
extraordinary cases, however, there may be reason to hesitate before concluding that Congress has intended
such an implicit delegation.” This is one of those cases.5
The Court first observes that, “had Congress wished to assign [this question of deep economic and political significance]
to an agency, it surely would have done so expressly.” The Court also finds it unlikely that Congress would have
delegated this decision to the IRS, “which has no expertise in crafting health insurance policy of this sort.” In short,
the Court does not apply Chevron analysis. Rather it conducts its own analysis and interpretation of the provision,
reading it in the context of the overall statute and with an eye towards Congress’s intent.
To further support this, the Chief Justice undertakes a lengthy textual analysis of the phrase “an Exchange established
by the State under [42 U.S.C. §18031]” and concludes that it can be read to incorporate federal Exchanges. This analysis
focuses in part on the use of the term “such Exchange” in ACA §18041(c)(1); this phrase “instructs the Secretary to
establish and operate the same Exchange that the State was directed to establish under Section 18031,” with all
of the attributes and requirements that would otherwise attach. Chief Justice Roberts also evaluates a number of
other statutory provisions within the ACA that would be rendered unworkable or illogical in the context of the law’s
structure and intent if they were limited to state-based Exchanges. “These provisions suggest that the Act may not
always use the phrase ‘established by the State’ in its most natural sense. Thus, the meaning of that phrase may not
be as clear as it appears when read out of context.” What’s more, if “Federal Exchanges were not established under
Section 18031…, literally none of the Act’s requirements would apply to them,” which is bolstered only by the fact
that “the Act repeatedly uses the phrase ‘established under [42 U.S.C. §18031]’ in situations where it would make no
sense to distinguish between State and Federal Exchanges.”
Chief Justice Roberts ultimately concludes that the “upshot of all of this is that the phrase ‘an Exchange established
by the State under [42 U.S.C. § 18031]’ is properly viewed as ambiguous.” The Court further notes that the ACA
“contains more than a few examples of inartful drafting” and concludes that “[a]fter reading Section 36B along with
other related provisions in the Act, we cannot conclude that the phrase ‘an Exchange established by the State under
[Section 18031]’ is unambiguous.” As a result, the Court “must turn to the broader structure of the Act to determine
the meaning of Section 36B” (emphasis added).
The Court finds that “the statutory scheme [of the ACA] compels us to reject petitioners’ interpretation because it
would destabilize the individual insurance market in any State with a Federal Exchange, and likely create the very
‘death spirals’ that Congress designed the Act to avoid.” Chief Justice Roberts refers again to the three key reforms, once
more highlighting the implications of their interrelatedness, noting that the first two (guaranteed issue/community
rating and the individual mandate) were implemented nationwide, irrespective of an Exchange’s establishment.
The Court concludes that it “is implausible that Congress meant the Act to operate” in a manner that would prevent
the reforms from working in certain states. The Court declined to accept the petitioners’ suggestion that Congress
intended to withhold tax credits in the federal Exchanges as an incentive to encourage states to establish their own.
By establishing a fallback in the federal Exchange, the Court says, Congress “did not believe it was offering States a
deal they would not refuse—it expressly addressed what would happen if a State did refuse the deal.”
Finally, the Court notes that “the structure of Section 36B itself suggests that tax credits are not limited to State
Exchanges.” Section 36B(a) initially provides that tax credits “shall be allowed” for any “applicable taxpayer.”
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Section 36B(c)(1) then defines an “applicable taxpayer” as someone who (among other things) has a household income
between 100 percent and 400 percent of the federal poverty line. Together, the Court reasons, “these two provisions
appear to make anyone in the specified income range eligible to receive a tax credit.” The Court also dispenses with
the petitioners’ argument that a string of tax code provisions, when taken together, effectively support the limitation
on tax credits to individuals in state-based Exchanges. Instead, the Court holds that “in petitioners’ view, Congress
made the viability of the entire Affordable Care Act turn on the ultimate ancillary provision: a sub-sub-sub section
of the Tax Code.… Had Congress meant to limit tax credits to State Exchanges, it … would not have used such a
winding path of connect-the-dots provisions about the amount of the credit.”
The Court ultimately concludes that while the petitioners’ arguments about the plain meaning of the statute are
“strong,” in this instance, “the context and structure of the Act compel us to depart from what would otherwise be
the most natural reading of the pertinent statutory phrase.” In closing, Chief Justice Roberts says:
A fair reading of legislation demands a fair understanding of the legislative plan. Congress passed the
Affordable Care Act to improve health insurance markets, not to destroy them. If at all possible, we must
interpret the Act in a way that is consistent with the former, and avoids the latter. Section 36B can fairly be
read consistent with what we see as Congress’s plan, and that is the reading we adopt.

Dissent
Writing in dissent, Justice Antonin Scalia, joined by Justices Thomas and Alito, challenges the majority’s interpretation
that “Exchange established by the State” means “Exchange established by the State or the Federal Government,” which
he labeled as “quite absurd,” noting that “[w]ords no longer have meaning if an Exchange that is not established by a
State is ‘established by the State.’”6 He states that “[u]nder all the usual rules of interpretation, in short, the Government
should lose this case,” but that the “normal rules of interpretation seem always to yield to the overriding principle of
the present Court: The Affordable Care Act must be saved.”
Justice Scalia agrees “wholeheartedly” with the Court that “sound interpretation requires paying attention to the
whole law, not homing in on isolated words or even isolated sections” and that “[c]ontext always matters.” But, he
notes, context matters “as a tool for understanding the terms of the law, not an excuse for rewriting them.” The
ordinary connotation of words does not always prevail in interpreting statutes, “but the more unnatural the proposed
interpretation of a law, the more compelling the contextual evidence must be to show that it is correct.”
To the majority’s argument that the ACA’s context justifies its interpretation, Justice Scalia replies that “other contextual
clues undermine [the interpretation] at every turn,” providing examples of how the ACA distinguishes between the
establishment of an Exchange by a state and an Exchange established by the federal government. He references
“the elementary principle” of statutory construction of giving effect, if possible, to all clauses and words; citing
Marbury v. Madison, he notes that lawmakers do not tend to use terms that “have no operation at all.”7 The majority’s
opinion “nullif[ies] the term ‘by the State’” many times throughout the ACA. Justice Scalia also notes that equating
“establishment ‘by the State’ with establishment by the Federal Government,” as the Court does, “makes nonsense of
other parts” of the ACA and that Congress knew how to equate the two types of Exchanges when it chose to do so.
To the majority’s argument that several provisions of the ACA would make little sense if tax credits were not available
6
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on federal Exchanges, the dissent notes that the observation “would show only oddity, not ambiguity” and that laws
“often include unusual or mismatched provisions.” Quoting Justice Kagan’s decision in Michigan v. Bay Mills Indian
Community, issued last term, he notes that the Court “does not revise legislation … just because the text as written
creates an apparent anomaly.”8 He notes that the structure of the tax credit limitation, far from being strange, is “in
fact quite common” and is drafted in such manner because tax credit mechanics require it.
Justice Scalia notes that a statute’s structure and purpose only matter “to the extent they help clarify an otherwise
ambiguous provision.” He disputes that the phrase is ambiguous, saying that if what the Court points to would make
a statute ambiguous, “everything is ambiguous.” Justice Scalia notes that it is possible for the other health insurance
reforms to operate independently of the tax credits. The projections of what would happen in the absence of tax
credits, if true, “would show only that the statutory scheme contains a flaw,” not that the statute means the opposite
of what it says. He notes that if the Court’s economic predictions are correct, the less likely it is that they will occur
because the states would establish Exchanges.
The dissent further objects to the majority decision because the Court “has no free-floating power ‘to rescue
Congress from its drafting errors’”; a court may correct mistakes “[o]nly when it is patently obvious to a reasonable
reader that a drafting mistake has occurred.” If Congress “does not do its job properly,” it is not the Court’s place “to
make everything come out right” and the Court “should have left it to Congress to decide what to do about the Act’s
limitation of tax credits to state Exchanges.”9 The majority’s decision, rather, “both aggrandizes judicial power and
encourages congressional lassitude.”
Justice Scalia concludes by observing that the decision “changes the usual rules of statutory interpretation for the sake
of the [ACA]”—which he notes should now be called “SCOTUScare”—but “[t]he somersaults of statutory interpretation
[the Court has] performed … will be cited by litigants endlessly, to the confusion of honest jurisprudence.”

Conclusion and Implications
By upholding the IRS Rule permitting subsidies to be made available in all Exchanges, the Court effectively maintains
the status quo in the individual Exchange market. As a result, the ruling also perpetuates other existing requirements
established under the ACA that had the potential to be obviated in states that rely on federal Exchanges.
Impact on employers
For employers in particular, the Court’s decision confirms the employer shared responsibility requirements under
IRC § 4980H (often referred to as the employer “pay or play” penalties) and related requirements remain in place.
The pay or play penalties apply to employers with at least 50 full-time equivalent employees and generally took
effect on January 1, 2015, for calendar year plans. Large employers with fewer than 100 employees may be eligible
for a delay until 2016. The penalties are triggered if even one full-time employee receives a premium tax subsidy.
If the Court had overturned the IRS Rule, employers’ potential liability for penalties would have varied based on
where employees were located. Given the Court’s decision, the penalty structure remains unaffected. The next major
compliance deadline for employers is reporting requirements related to an offer of health coverage under pay or
play. Employers that provide minimum essential coverage to employees, even if they are not subject to the penalties,
8
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may be subject to reporting requirements.
Implications for administrative law
For administrative law, there are notable implications of the decision because the majority opinion does not follow
the ordinary Chevron rules for interpreting ambiguous provisions in a statute. Ordinarily, when a court construes an
ambiguous statutory provision under Chevron, the court would defer to the interpretation adopted by the federal
agency that administers the statute (here the IRS) as long as that interpretation is reasonable—even if the court does
not believe the agency’s interpretation to be the best interpretation of the statute. As noted in the Court’s opinion,
the basis for deference is the theory that by enacting an ambiguous provision, Congress delegated responsibility to
the pertinent agency to fill in the gaps in the statute. A corollary to that delegation (and deference) is that the agency
could change its regulatory interpretation of the statute as long as the agency’s new interpretation is a reasonable
or plausible interpretation of the statute.
Here, the Supreme Court construes ambiguous statutory language directly, in lieu of deferring to the IRS’s interpretation.
The Court acknowledges that this is a departure from the ordinary rules of interpretation but is necessary, given that
King is an “extraordinary case.” The Court reasons that the availability of tax credit subsidies (to make health insurance
affordable) is so central to the statutory scheme that Congress would not have intended to delegate responsibility
to the IRS to decide the question. Although the Court’s approach is unusual, it ends up with the same result as if the
Court had applied Chevron deference: upholding the IRS Rule implementing the tax credit subsidies. While the Court’s
interpretive approach does not lead to a different outcome than would likely have obtained under a Chevron step 2
analysis of the IRS Rule, both its approach and its conclusion that Congress would not have delegated authority to
the IRS to fill the gaps in the statutory provision by rulemaking could have implications on a future administration’s
ability to change the IRS Rule: If the Congress did not delegate authority to the IRS to interpret IRC § 36B, a future
administration cannot amend the IRS Rule to limit premium subsidies to insurance policies purchased through
state-established Exchanges.
The Court’s message is clear: Courts need not always defer to the pertinent agency when construing ambiguous
statutes. Although this is a victory for the current Administration, the majority’s decision in King v. Burwell could be
seen as reducing the power of the Executive Branch in interpreting and implementing statutory schemes—and
increasing that of the Judicial Branch in the situations where a court chooses not to apply Chevron deference but to
independently interpret an ambiguous statutory provision for itself.

Looking Ahead
There is ongoing litigation in other areas that will continue unaffected by the decision in King. These cases include
challenges to the ACA contraceptive coverage requirements, a case by the House of Representatives challenging
the IRS delay of the employer pay or play penalties and the cost-sharing subsidies program, and a challenge to the
Independent Payment Advisory Board. Further challenges may arise as implementation efforts continue.
In Congress, several leading Republicans in the House and Senate were immediately critical of the decision and
quickly restated their objections to the ACA, including renewed calls for its complete repeal. However, any significant
changes to the core provisions of the ACA will likely be opposed by Democrats and vetoed by the President, making
change of any magnitude virtually impossible until and unless Republicans control the Executive Branch in 2017.

			

7

If you would like to receive future Health Care Advisories electronically, please forward your contact information to
healthcare.advisory@alston.com. Be sure to put “subscribe” in the subject line.
If you have any questions, or would like additional information, please contact any of the following:
Robert A. Bauman
202.239.3366
bob.bauman@alston.com

Sarah Ernst
404.881.4940
sarah.ernst@alston.com

Emily W. Mao
202.239.3374
emily.mao@alston.com

Colin Roskey
202.239.3436
colin.roskey@alston.com

Brian Stimson
404.881.4972
brian.stimson@alston.com

Saul Ben-Meyer
212.210.9545
saul.ben-meyer@alston.com

Larry Gage
202.239.3614
larry.gage@alston.com

Dawnmarie R. Matlock
404.881.4253
dawnmarie.matlock@alston.com

Sam Rutherford
404.881.4454
sam.rutherford@alston.com

Robert D. Stone
404.881.7270
rob.stone@alston.com

Donna P. Bergeson
404.881.7278
donna.bergeson@alston.com

Ashley Gillihan
404.881.7390
ashley.gillihan@alston.com

Kimyatta E. McClary
404.881.7982
kimyatta.mcclary@alston.com

Karen M. Sanzaro
202.239.3719
karen.sanzaro@alston.com

Daniel G. Taylor
404.881.7567
dan.taylor@alston.com

Kristine McAlister Brown
404.881.7584
kristy.brown@alston.com

David R. Godofsky, F.S.A.
202.239.3392
david.godofsky@alston.com

Wade Miller
404.881.4971
wade.miller@alston.com

Marc J. Scheineson
202.239.3465
marc.scheineson@alston.com

Julie K. Tibbets
202.239.3444
julie.tibbets@alston.com

Michael L. Brown
404.881.7589
mike.brown@alston.com

Katherine E. Hertel
213.576.2600
kate.hertel@alston.com

Steven C. Mindy
202.239.3816
steven.mindy@alston.com

Thomas G. Schendt
202.239.3330
thomas.schendt@alston.com

Timothy P. Trysla
202.239.3420
tim.trysla@alston.com

Cathy L. Burgess
202.239.3648
cathy.burgess@alston.com

John R. Hickman
404.881.7885
john.hickman@alston.com

William (Mitch) R. Mitchelson, Jr.
404.881.7661
mitch.mitchelson@alston.com

Thomas A. Scully
202.239.3459
thomas.scully@alston.com

Kenneth G. Weigel
202.239.3431
ken.weigel@alston.com

Angela T. Burnette
404.881.7665
angie.burnette@alston.com

H. Douglas Hinson
404.881.7590
doug.hinson@alston.com

Michael H. Park
202.239.3630
michael.park@alston.com

Donald E. Segal
202.239.3449
donald.segal@alston.com

Kerry T. Wenzel
404.881.4983
kerry.wenzel@alston.com

Jennifer L. Butler
202.239.3326
jennifer.butler@alston.com

Sean C. Hyatt
404.881.4410
sean.hyatt@alston.com

Craig R. Pett
404.881.7469
craig.pett@alston.com

John B. Shannon
404.881.7466
john.shannon@alston.com

Danielle F. White
202.239.3073
danielle.white@alston.com

Mark Timothy Calloway
704.444.1089
mark.calloway@alston.com

Daniel G. Jarcho
202.239.3254
daniel.jarcho@alston.com

Hon. Earl Pomeroy
202.239.3835
earl.pomeroy@alston.com

Dominique Shelton
213.576.1170
dominique.shelton@alston.com

Michelle A. Williams
404.881.7594
michelle.williams@alston.com

Craig Carpenito
212.210.9582
craig.carpenito@alston.com

Bill Jordan
404.881.7850
bill.jordan@alston.com

Steven L. Pottle
404.881.7554
steve.pottle@alston.com

Regina M. Sherick
202.239.3383
gina.sherick@alston.com

Marilyn K. Yager
202.239.3341
marilyn.yager@alston.com

Stacy C. Clark
404.881.7897
stacy.clark@alston.com

Ted Kang
202.239.3728
edward.kang@alston.com

T.C. Spencer Pryor
404.881.7978
spence.pryor@alston.com

Robert G. Siggins
202.239.3836
bob.siggins@alston.com

Patrick C. DiCarlo
404.881.4512
pat.dicarlo@alston.com

Peter M. Kazon
202.239.3334
peter.kazon@alston.com

J. Mark Ray
404.881.7739
mark.ray@alston.com

Carolyn Smith
202.239.3566
carolyn.smith@alston.com

Hon. Robert J. Dole
202.654.4848
bob.dole@alston.com

Johann Lee
202.239.3574
johann.lee@alston.com

Mark H. Rayder
202.239.3562
mark.rayder@alston.com

Paula M. Stannard
202.239.3626
paula.stannard@alston.com

Dan Elling
202.239.3530
dan.elling@alston.com

Blake Calvin MacKay
404.881.4982
blake.mackay@alston.com

Jonathan G. Rose
202.239.3693
jonathan.rose@alston.com

Michael L. Stevens
404.881.7970
mike.stevens@alston.com

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2015

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: 2828 North Harwood Street n 18th Floor n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd. n Suite 400 n Durham, North Carolina, USA, 27703-85802 n 919.862.2200 n Fax: 919.862.2260
SILICON VALLEY: 1950 University Avenue n 5th Floor n East Palo Alto, CA 94303-2282 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.756.3300 n Fax: 202.756.3333

