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exrel. Carter
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Last Tuesday, the U.S. Supreme Court issued its opinion in Kellogg Brown & Root Services, Inc. (KBR) v. United
States exrel. Carter, resolving two questions that had previously divided lower courts interpreting the federal
False Claims Act (FCA): whether the Wartime Suspension of Limitations Act (WSLA) indefinitely tolls the
statute of limitations for FCA actions brought during periods of U.S. military conflict, and whether the FCA’s
“first-to-file”bar applies to qui tam actions that are based on allegations of a previously filed, but dismissed,
complaint. The Supreme Court’s opinion presents some good news and some bad news for companies that
do business with the government, as the Court answered both questions in the negative. Companies will
no longer have to defend against FCA allegations that have expired under the FCA'’s statute of limitations,
but they may be forced to defend against duplicative qui tam lawsuits so long as no previously filed lawsuit
remains pending.

Wartime Does Not Suspend the Statute of Limitations in Civil Fraud Claims.

In the decision below, a panel of the Fourth Circuit held that the WSLA—a criminal code provision that
tolls the statute of limitations for “any offense” involving fraud against the government during times of
war—tolls actions brought under the False Claims Act. The Supreme Court reversed, holding that the WSLA
applies only to claims of criminal fraud. The Court reached this decision through consideration of dictionary
definitions of the word “offense” and the place where the WSLA is coded within the United States Code.
Specifically, Congress codified the WSLA in Title 18 of the United States Code, which governs “Crimes and
Criminal Procedure”

The Court’s decision will operate as a bar against civil fraud claims that are filed after the expiration of
applicable statutes of limitation. This means that, regardless of whether the nation is at war, FCA actions
must be brought within six years of the alleged violation or within three years of the date by which the
United States should have known of the violation (subject to a 10-year cap). This decision represents a
significant victory for potential FCA defendants given that Congress had previously amended the WSLA
to apply both when war is formally declared and when Congress has only authorized “use of force” by the
armed services (as it has in the Iraq and Afghanistan military operations).

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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First-to-File Rule May Not Bar a Second FCA Complaint

The Supreme Court’s decision concerning the first-to-file bar was not as helpful to companies doing business
with the federal government. That provision states that“[w]hen a person brings an action under [the FCA],
no person other than the Government may intervene or bring a related action based on the facts underlying
the pending action.” 31 U.S.C. § 3730(b)(5). The statutory bar—which was intended to create a“race to the
courthouse”—had generated a split among lower courts. The Fourth Circuit had held that qui tam actions
are not barred by earlier-filed actions that are no longer pending. In other words, the Fourth Circuit held
that a previously filed complaint would not bar subsequent qui tam actions once the initial complaint was
dismissed so long as the dismissal of the first action did not constitute an adjudication on the merits. Other
courts, including panels of the Fifth Circuit and Ninth Circuit, had concluded that a first-filed FCA action
bars subsequent, related qui tam actions even after the first-filed complaint has been dismissed without
prejudice or is otherwise no longer pending. The latter decisions comport with the statute’s referential use
of the word “pending” and with the legislative purpose of the qui tam provisions, which were intended to
incentivize prompt disclosure of government fraud and discourage parasitic lawsuits.

The Supreme Court held, however, that“pending”means undecided, and that a lawsuit is not pending under
the first-to-file bar once it has been dismissed. The unfortunate result of this decision is that companies will
be forced to defend against copycat litigation that the first-to-file bar was designed to prevent. Instead of
confronting this issue, the Court simply stated that“qui tam provisions present many interpretive challenges,
and itis beyond our ability in this case to make them operate together smoothly like a finely tuned machine”

Conclusion

The Supreme Court’s decision in KBR is a mixed bag for FCA defendants. While companies will no longer
have to defend against statutorily expired allegations, they may face the prospect of defending duplicative
and identical lawsuits so long as only one action remains pending at a time. KBR will significantly impact
FCA practice, and potential FCA defendants—which include any company that does business with the
government—should consider the opinion’s ramifications on current and future claims.
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