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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Labor & Employment ADVISORY n
MARCH 29, 2016 

Department of Labor Issues Final Rule Regarding Union Persuader 
Transparency

Last week, the U.S. Department of Labor (DOL) issued a final rule that requires employers to report agreements 
they have made with outside consultants to craft anti-union messages to workers. As a general matter, the Labor-
Management Reporting and Disclosure Act (LMRDA) requires disclosure of financial transactions and administrative 
practices of labor organizations and employers, including when employers engage outside labor relations consultants 
to persuade employees about their union activities or to supply certain information to the employer. Prior to the 
controversial “persuader rule,” the “advice exemption” in Section 203(c) of the LMRDA excluded from the reporting 
requirements circumstances where labor relations consultants provided advice but did not have direct contact with 
employees. With the adoption of the persuader rule, this exemption will be narrowed, and employers will now be 
required to report even indirect communications between labor relations consultants and employees regarding 
their collective bargaining rights. 

“Workers should know who is behind an anti-union message. It’s a matter of basic fairness,” stated U.S. Secretary of 
Labor Thomas E. Perez. “This new rule will allow workers to know whether the messages they’re hearing are coming 
directly from their employer or from a paid, third-party consultant. Full disclosure of persuader agreements gives 
workers the information they need to make informed choices about how they pursue their rights to organize and 
bargain collectively.” 

Employers should be particularly mindful of concerns that the new reporting requirements will infringe on the 
attorney-client privilege between companies and their outside counsel by expanding the kinds of union-related 
activities that must be reported to include many activities that outside counsel frequently perform for their clients 
in connection with union organizing, such as advising employers on issues relating to the proper definition of the 
bargaining unit, procedures relating to decertification of a union and blocking charges filed by unions. While the DOL 
asserts that the final rule will not affect the attorney-client privilege or the relationship between companies and their 
outside counsel, critics of the rule remain doubtful. Furthermore, employers without in-house legal departments to 
assist with the LMRDA’s requirements should expect onerous paperwork associated with the new reporting rules. 

The persuader rule goes into effect on April 25, 2016. Legal challenges to the rule are expected. Specifically, critics of 
the rule anticipate lawsuits seeking to block the regulation on the basis that it inappropriately interprets the LMRDA, 
improperly interferes with the confidential relationship between attorneys and their clients and infringes on First 
Amendment rights. 

http://www.alston.com
http://www.alston.com/services/litigation/labor-employment/
https://www.gpo.gov/fdsys/pkg/FR-2016-03-24/pdf/2016-06296.pdf


WWW.ALSTON.COM    2

If you would like to receive future Labor & Employment Advisories electronically, please forward your contact information to 
labor.advisory@alston.com.  Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM  

© ALSTON & BIRD LLP 2016

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN 
BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: 2828 North Harwood Street n 18th Floor n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd. n Suite 400 n Durham, North Carolina, USA, 27703-85802 n 919.862.2200 n Fax: 919.862.2260
SILICON VALLEY: 1950 University Avenue n 5th Floor n East Palo Alto, California, USA, 94303-2282 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333

ATLANTA
Alexandra Garrison Barnett 
404.881.7190 
alex.barnett@alston.com

Ashley D. Brightwell 
404.881.7767 
ashley.brightwell@alston.com

Lisa H. Cassilly 
404.881.7945 
lisa.cassilly@alston.com

Brett E. Coburn 
404.881.4990 
brett.coburn@alston.com

Eleanor L. deGolian 
404.881.7186 
eleanor.degolian@alston.com

Clare H. Draper IV 
404.881.7191 
clare.draper@alston.com

R. Steve Ensor 
404.881.7448 
steve.ensor@alston.com

Kimberly L. Fogarty 
404.881.4502 
kim.fogarty@alston.com

Kristen Fox 
404.881.4284 
kristen.fox@alston.com

Kandis Wood Jackson 
404.881.7969 
kandis.jackson@alston.com 

J. Thomas Kilpatrick 
404.881.7819 
tom.kilpatrick@alston.com

Isabella Lee  
404.881.7163 
isabella.lee@alston.com

Christopher C. Marquardt 
404.881.7827 
chris.marquardt@alston.com

Charles H. Morgan 
404.881.7187 
charlie.morgan@alston.com

Glenn G. Patton 
404.881.7785 
glenn.patton@alston.com

Eileen M. Scofield 
404.881.7375 
eileen.scofield@alston.com

Katherine H. Smith 
404.881.4575 
katherine.smith@alston.com

Brooks Suttle 
404.881.7551 
brooks.suttle@alston.com

LOS ANGELES
Martha S. Doty 
213.576.1145 
martha.doty@alston.com

James R. Evans, Jr.  
213.576.1146  
james.evans@alston.com

Jesse M. Jauregui 
213.576.1157 
jesse.jauregui@alston.com

Ryan T. McCoy 
213.576.1062 
ryan.mccoy@alston.com

Nicole C. Rivas 
213.576.1021 
nicole.rivas@alston.com

www.alston.com
mailto:labor.advisory@alston.com
http://www.alston.com

