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California Supreme Court Expands “Suitable Seating” Requirements
In an opinion with far-reaching implications for California employers and one that will change the posture of California’s
“suitable seating” law, the California Supreme Court recently provided further guidance on how one of California’s
previously obscure Wage Order provisions, which requires that “all working employees shall be provided with suitable
seats when the nature of the work reasonably permits the use of seats,” should be applied. See Kilby v. CVS Pharmacy,
California Supreme Court (S215614) (April 4, 2016).
In its opinion, the court addressed questions certified by the Ninth Circuit, which is hearing appeals in two federal
district court cases involving application of the Wage Order requirements. The court specifically addressed three issues:
• Does the phrase “nature of the work” refer to individual tasks or the entire range of an employee’s duties?
• What factors should the court consider when determining whether the nature of the work “reasonably permits”
use of a seat?
• If an employer has not provided any seat, must a plaintiff prove that a suitable seat is available in order to show
that the employer has violated the seating provision?
First, the court concluded that the phrase “nature of the work” refers to employee tasks performed at a given location,
such as a cash register, for which a right to a suitable seat is claimed, rather than a consideration of the entire range
of an employee’s duties. Second, the court also concluded that whether the nature of the work reasonably permits
seating is a question to be determined objectively based on the “totality of the circumstances.” Finally, the nature of
the work aside, if an employer argues that there is no suitable seat available, the burden is on the employer to prove
unavailability.

The Underlying Federal District Court Cases
The underlying circumstances giving rise to this opinion involve two federal district court cases: Kilby v. CVS Pharmacy,
(S.D. Cal. 2012) 2012 U.S. Dist. Lexis 76507, and Henderson v. JPMorgan Chase (C.D. Cal. 2013) 2013 U.S. Dist. LEXIS
185099. In Kilby, a customer service representative filed a class action suit alleging that CVS violated California Wage
Order No. 7-2001 (applicable to the mercantile industry). Section 14(A) provides that “all working employees shall
be provided with suitable seats when the nature of the work reasonably permits the use of seats.” The district court
concluded that in evaluating the nature of the work, the employee’s entire range of assigned duties needed to be
considered in determining whether the work “permits the use of a seat or requires standing.” Finding there was no
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dispute that many of the duties performed by clerk cashiers at CVS require the employees to stand while performing
them, the court granted summary judgment to CVS, and Kilby appealed.
In Henderson v. JPMorgan, Henderson, along with three other bank tellers, filed a class action suit for violation of
California Wage Order No. 4-2001, § 14(A), which has the same language as Wage Order No. 7-2001 but applies to
professional, technical, clerical, mechanical and similar work occupations. The court in that case noted that bank
tellers had duties associated with their teller stations, including accepting deposits, cashing checks and handling
withdrawals, but that they also had “standing” duties away from their stations, such as escorting customers to safe
deposit boxes, working at the drive-up teller window and making sure that automatic teller machines are working
properly. The district court concluded that these duties varied depending upon the shift or branch location and
whether the employee was a lead or regular teller. Based on these differences, the court denied class certification,
and Henderson appealed.

The California Supreme Court Analysis
Because of the uncertainty regarding how California courts would interpret these Wage Order provisions, the Ninth
Circuit requested the California Supreme Court to issue an opinion on the three questions. Beginning with the
proposition that wage and hour claims are governed by two overlapping sources of authority, the California Labor
Code and a series of 18 Wage Orders adopted by the California Industrial Welfare Commission (IWC), the court provided
a historical summary of the seating provision, noting that the original provision enacted in 1911 was designed to
“provide suitable seats for all female employees.” The court pointed out that in 1972 and 1973, the Labor Code was
amended to allow the IWC to make its wage orders applicable to all employees regardless of age or gender. More
importantly, the court noted that the IWC modified the Wage Orders in 1976 to incorporate a “reasonableness standard.”
In its opinion, the court gave deference to the position of the California Labor Commission and California’s Division
of Labor Standards Enforcement (DLSE), which is authorized to enforce California’s labor laws and has issued opinion
letters interpreting various Wage Orders. The court noted the DLSE has taken the position that the reasonableness
standard in the subject provisions requires it to consider all existing conditions regarding the nature of work
performed by employees. The DLSE would, upon an examination of the nature of the work, “determine whether the
work reasonably permits the use of seats for working employees under subsection (A) of Section 14, and whether
proximate seating has been provided for employees not engaged in active duties when such employees are otherwise
required to stand under subsection (B).”
In interpreting the term “nature of the work” within the phrase “when the nature of the work reasonably permits the
use of seats,” the court rejected the defendant employers’ view that the language requires the trier of fact to weigh
all of an employee’s “standing” tasks against all of the “sitting” tasks. The court concluded that “there is no principled
reason for denying an employee a seat when he spends a substantial part of his workday at a single location performing
tasks that could reasonably be done while seated, merely because his job duties include other tasks that must be
done standing.” The court further concluded that lower courts must examine subsets of an employee’s total tasks
and duties by location and consider whether it is feasible for an employee to perform each set of location-specific
tasks while seated.

The Employer’s Use of Business Judgment
While the court noted that it was applying a reasonableness standard, which is intended to balance an employee’s
need for a seat with an employer’s considerations of practicality and feasibility, the court nonetheless tethered its
analysis to the proposition that an employer’s business judgment “cannot control or otherwise provide a basis for
defeating the remedial purpose of the regulation.”
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The court concluded that business judgment – which defendant employers argue should be paramount, especially
when consistent with the custom, usage and practice in the industries – does not encompass an employer’s mere
preference that a particular task be performed while standing.
In considering the physical layout of California workspaces, the court concluded that the physical layout of a workspace
may be relevant in the “totality of the circumstances” inquiry, but it explained that an employer’s mere preference for
standing cannot constitute a relevant business judgment requiring deference: “An employer may not unreasonably
design a workspace to further a preference for standing or to deny a seat that might otherwise be reasonably suited
for the contemplated tasks.”
Finally, the court also noted that it did not agree with the employers’ position that physical differences among
employees must be taken into consideration to determine whether employees could uniformly perform their duties
with a standardized type and size of seat. The court held that the seating provision never suggested that physical
differences among employees were relevant when considering whether any employee may work while seated. The
court concluded that an employer seeking to be excused from the requirement bears the burden of showing that
compliance is infeasible because no suitable seating exists.

Implications and Employer Takeaways
The implications for California employers, especially retail businesses and banking institutions, are significant. The
court’s new interpretations of existing regulations change the landscape of existing custom and practice for many
California operations and create potential exposure to class action litigation and Private Attorney General Act (PAGA)
claims, which were first raised in California about five years ago in the Bright v. 99 Cents Only Stores case. That case
allowed plaintiff’s attorneys to bring PAGA claims for violations of the suitable seat regulations and seek PAGA penalties.
Employers are cautioned to review their existing practices and take the following proactive measures:
• Review and analyze your employees’ duties to determine if particular tasks can be accomplished while seated.
• Review the physical layout of your existing work spaces in the context of the duties of your workforce and
determine if seats can be installed, if necessary.
• Determine what tasks truly require standing and evaluate tasks to determine if they can be done sitting down.
• Determine the feasibility of seating by analyzing whether any transitions from sitting to standing unreasonably
interfere with work tasks and are justified.
• Review all job descriptions to determine if they are consistent with a review of the physical requirements of the job.
Finally, because the standards articulated by the California Supreme Court turn on questions of reasonableness
and the totality of the circumstances, the Kilby decision opens the door to additional litigation against employers
regarding suitable seating requirements, and thus any decision by an employer to require standing for a particular
employment classification should be amply detailed, justified and documented.
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If you would like to receive future Labor & Employment Advisories electronically, please forward your contact information to
labor.advisory@alston.com. Be sure to put “subscribe” in the subject line.
If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
ATLANTA
Alexandra Garrison Barnett
404.881.7190
alex.barnett@alston.com
Ashley D. Brightwell
404.881.7767
ashley.brightwell@alston.com
Lisa H. Cassilly
404.881.7945
lisa.cassilly@alston.com
Brett E. Coburn
404.881.4990
brett.coburn@alston.com
Eleanor L. deGolian
404.881.7186
eleanor.degolian@alston.com
Clare H. Draper IV
404.881.7191
clare.draper@alston.com
R. Steve Ensor
404.881.7448
steve.ensor@alston.com
Kimberly L. Fogarty
404.881.4502
kim.fogarty@alston.com
Kristen Fox
404.881.4284
kristen.fox@alston.com

Kandis Wood Jackson
404.881.7969
kandis.jackson@alston.com
J. Thomas Kilpatrick
404.881.7819
tom.kilpatrick@alston.com
Isabella Lee
404.881.7163
isabella.lee@alston.com
Christopher C. Marquardt
404.881.7827
chris.marquardt@alston.com
Charles H. Morgan
404.881.7187
charlie.morgan@alston.com
Glenn G. Patton
404.881.7785
glenn.patton@alston.com

LOS ANGELES
Martha S. Doty
213.576.1145
martha.doty@alston.com
James R. Evans, Jr.
213.576.1146
james.evans@alston.com
Jesse M. Jauregui
213.576.1157
jesse.jauregui@alston.com
Ryan T. McCoy
213.576.1062
ryan.mccoy@alston.com
Nicole C. Rivas
213.576.1021
nicole.rivas@alston.com

Eileen M. Scofield
404.881.7375
eileen.scofield@alston.com
Katherine H. Smith
404.881.4575
katherine.smith@alston.com
Brooks Suttle
404.881.7551
brooks.suttle@alston.com

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2016

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN
BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: 2828 North Harwood Street n 18th Floor n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd. n Suite 400 n Durham, North Carolina, USA, 27703-85802 n 919.862.2200 n Fax: 919.862.2260
SILICON VALLEY: 1950 University Avenue n 5th Floor n East Palo Alto, California, USA, 94303-2282 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333

