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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended 
to be informational and does not constitute legal advice regarding any specific situation.  This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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IRS Floats Updated Qualified Intermediary Agreement

In recent Notice 2016-42, the IRS has proposed a new qualified intermediary (QI) agreement. The current QI agreement, set 
forth in Rev. Proc. 2014-39 (“the 2014 QI agreement”), expires December 31, 2016. The IRS expects to finalize the proposed 
QI agreement, subject to any subsequent modifications, before the end of the year, with the agreement becoming effective 
on or after January 1, 2017.

Background
Generally, nonresident aliens and foreign corporations are subject to U.S. withholding tax on certain items of U.S. source 
income that are not effectively connected with a U.S. trade or business. To reduce or eliminate U.S. withholding tax pursuant 
to a statutory- or treaty-based claim, the foreign taxpayer must provide a proper Form W-8 to the withholding agent. The QI 
regime was implemented to simplify certain foreign persons’ duties as a withholding agent under Chapters 3 and 4 and as a 
payor under Chapter 61 and Section 3406 (and, in most cases, to afford anonymity to foreign persons investing in the U.S.). 

A person that enters a QI agreement with the IRS agrees to assume certain documentation and withholding responsibilities 
in exchange for streamlined information reporting and the ability to not disclose proprietary accountholder information. 
In general, persons eligible to be QIs include foreign financial institutions (FFIs), foreign clearing organizations, foreign 
branches of U.S. financial institutions and, for limited purposes, other foreign corporations. Other entities may apply to be 
a QI subject to IRS approval. Rev. Proc. 2000-12 laid out the IRS’s initial model QI agreement and application procedures. 
The IRS updated the QI agreement in Rev. Proc. 2014-39 to incorporate the Foreign Account Tax Compliance Act (FATCA) 
and other guidance. 

Proposed QI Agreement
The proposed QI agreement in Notice 2016-42 includes a number of changes in response to comments or regulatory 
developments since the 2014 QI agreement. One of the key changes in the proposed QI agreement is the regime for QIs 
eligible to act as “qualified derivatives dealers” (QDD). The IRS added these provisions to address regulations finalized in 
2015 under Section 871(m) relating to “dividend equivalent” payments, which are generally subject to withholding under 
Chapters 3 and 4. The proposed QI agreement would allow a QDD to avoid withholding on certain payments (as defined 
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in the Section 871(m) regulations) that the QDD receives as a principal and not as an intermediary. In exchange, the 
QDD would assume primary withholding and backup withholding responsibilities for such payments and be subject 
to additional reporting obligations. 

The QDD regime is intended to replace the qualified securities lender (QSL) regime set forth in Notice 2010-46. In 
response to comments on the end of the QSL regime, the proposed QI agreement will allow a QI to assume primary 
withholding and backup withholding responsibilities for payments of interest and substitute interest that the QI receives 
in connection with a sale-repurchase or similar agreement, securities lending transaction or collateral held in connection 
with its activities as a securities dealer. This provision permits the QI to provide Form W-8IMY without distinguishing 
between such payments the QI receives as a principal versus as an intermediary.

Notice 2016-42 makes two significant FATCA-related changes to the QI agreement. First, the proposed QI agreement 
eliminates the “limited FFI” and “limited branch” categories of eligible QIs since those FATCA statuses are not available as 
of January 1, 2017, pursuant to Chapter 4 regulations as modified by Notice 2015-66. Second, the proposed agreement 
permits a QI to apply the joint account or agency option to partnerships or trusts covered as accounts but excluded 
from the definition of “financial accounts” under an applicable FATCA intergovernmental agreement (IGA). 

The proposed QI agreement also modifies the periodic compliance review and certification procedures and 
documentation requirements for QIs. In general, Notice 2016-42 grants responsible officers more flexibility in conducting 
reviews of controls and making certifications. For entity accountholders claiming treaty benefits, the proposed QI 
agreement requires QIs to collect information regarding limitation on benefits (LOB)—a change that corresponds to 
recent revisions to Form W-8BEN-E to include LOB-related certifications. While an actual knowledge standard will apply 
to the QI for LOB claims, a QI will be considered to have reason to know a treaty claim is unreliable if the accountholder 
claims benefits under a treaty that does not exist or is not in force. 

The proposed QI agreement, when finalized, would be effective on or after January 1, 2017. QIs seeking to renew their 
QI agreements must renew prior to March 31, 2017. The IRS also expects to update the withholding trust (WT) and 
withholding partnership (WP) agreements, published in Rev. Proc. 2014-47, to account for changes in the proposed 
QI agreement, with appropriate modifications. The WP agreement will include, starting January 1, 2017, requirements 
for a reverse hybrid entity that wants to enter a WP agreement. The IRS has requested comments on the proposed QI 
agreement by August 31.

Final CbC Reporting Regulations and OECD Transition Announced on Same Day!
On June 29, the same day the IRS and Treasury issued final regulations on country-by-country (CbC) reporting for large 
U.S. multinationals, the Organisation for Economic Co-operation and Development (OECD) released its own CbC guidance 
under Action 13 of its BEPS initiative. The OECD’s guidance specifically addresses the timing and compliance issues arising 
from the United States’ (and other jurisdictions that do not require CbC reporting for 2016) delayed implementation for 
CbC reporting. Under the final U.S. regulations, CbC reporting applies to reporting periods that begin on or after the 
first day of the ultimate parent entity’s tax year that begins on or after June 30, 2016. The OECD’s report on Action 13 
had set a January 1, 2016, start date. The OECD’s recommended solution to this time lag is a voluntary “parent surrogate 
filing.” Subject to certain conditions, the parent surrogate filing, if available, would preempt local filing obligations for the 
multinational in jurisdictions that would otherwise require a local filing. The United States, Japan and Switzerland have 
already confirmed that they will make parent surrogate filing available for ultimate parent entities in their jurisdictions.

For more information, contact Edward Tanenbaum at 212.210.9425 or Heather Ripley at 212.210.9549.
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