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Jury Applies Georgia’s Business Judgment Rule 
By Robert Long, Tod Sawicki, Elizabeth Gingold Clark and Lauren Tapson Macon

On October 25, 2016, a jury in the U.S. District Court for the Northern District of Georgia rejected the Federal Deposit 
Insurance Corporation’s (FDIC) argument that former directors and officers of The Buckhead Community Bank were 
personally liable for the approval of the majority of loans at issue in the case. 

The FDIC brought the lawsuit against the defendants in 2012, seeking $25 million in unpaid principal loss and 
prejudgment interest based on the alleged negligent approval of commercial real estate loans made by the bank 
during 2005–2008. 

After four years of litigation, including a certified question to the Georgia Supreme Court regarding the applicability 
of Georgia’s business judgment rule to bank directors and officers, the case was tried for two weeks before a jury of 
seven women and five men. After two-and-a-half days of deliberation, the jury rejected many of the FDIC’s theories 
entirely and rejected their arguments about the vast majority of the FDIC’s claimed losses. In the end, the jury awarded 
the FDIC only $5 million – just 20 percent of what the FDIC sought at the outset of the case.

In the first interpretation of the Georgia Supreme Court’s July 2014 ruling confirming that the business judgment 
rule insulates directors and officers from claims of negligence concerning the wisdom of their judgment, the court 
instructed the jury that “bank officers and directors are only expected to exercise the same diligence and care as 
would be exercised by ordinarily prudent officers and directors of a similarly situated bank. The reference to ordinary 
diligence, care and skill refers to the care required with respect to the process by which a decision is made, most 
notably the diligence due to ascertain the relevant facts, rather than the wisdom of the decision.” 

The defendants took the case to trial because they have always maintained they did nothing wrong. During the 
trial, the jury heard testimony from each of the defendants. Also testifying for the defense were Kevin B. Hagler, 
commissioner of the Georgia Department of Banking and Finance, and the directors and officers’ expert witness on 
Georgia community banking, James A. Walker. Hagler and Walker defended the industry-standard loan approval 
practices implemented by the bank and similarly situated banks during 2005–2008. The FDIC was unable to point to 
any specific rule or law violated by the directors and officers in their loan approval process.
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Based on the verdict, it appears the jury had no concern about the reasonableness of the bank’s loan approval process 
since the jury rejected the FDIC’s claims about many of the loans. Although the remaining loans underwent the exact 
same loan process, it seems that the jury went beyond the evaluation of the loan approval process and questioned 
the wisdom of the defendants’ decisions to approve them.

The jury verdict confirms that Buckhead Community Bank’s loan processes, which met the standards of similarly 
situated community banks in Georgia, were neither flawed nor actionable. This vindicates the practices of Georgia 
community banks that follow the standard loan approval processes that have been long established in Georgia.

The defendants are represented by Robert R. Long, Theodore J. Sawicki, Elizabeth Gingold Clark and Lauren E. Tapson 
of Alston & Bird LLP. The matter is FDIC v. Loudermilk, et al., No. 1:12-cv-04156 (N.D. Ga).
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If you would like to receive future Securities Litigation Advisories electronically, please forward your contact information  
to securities.advisory@alston.com. Be sure to put “subscribe” in the subject line.

If you have any questions or would like additional information please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM 	

© ALSTON & BIRD LLP 2016

ATLANTA: One Atlantic Center  n  1201 West Peachtree Street  n  Atlanta, Georgia, USA, 30309-3424  n  404.881.7000  n  Fax: 404.881.7777 
BEIJING: Hanwei Plaza West Wing  n  Suite 21B2  n  No. 7 Guanghua Road  n  Chaoyang District  n  Beijing, 100004 CN
BRUSSELS: Level 20 Bastion Tower  n  Place du Champ de Mars  n  B-1050 Brussels, BE  n  +32 2 550 3700  n  Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza  n  101 South Tryon Street  n  Suite 4000  n  Charlotte, North Carolina, USA, 28280-4000  n  704.444.1000  n  Fax: 704.444.1111
DALLAS: 2828 North Harwood Street  n  18th Floor  n  Dallas, Texas, USA, 75201  n  214.922.3400  n  Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street  n  16th Floor  n  Los Angeles, California, USA, 90071-3004  n  213.576.1000  n  Fax: 213.576.1100
NEW YORK: 90 Park Avenue  n  15th Floor  n  New York, New York, USA, 10016-1387  n  212.210.9400  n  Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd.  n  Suite 400  n  Durham, North Carolina, USA, 27703-85802  n  919.862.2200  n  Fax: 919.862.2260
SILICON VALLEY: 1950 University Avenue  n  5th Floor  n  East Palo Alto, California, USA, 94303-2282  n  650.838.2000  n  Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building  n  950 F Street, NW  n  Washington, DC, USA, 20004-1404  n  202.239.3300  n  Fax: 202.239.3333

Brett D. Jaffe  
212.210.9547  
brett.jaffe@alston.com

John A. Jordak, Jr.  
404.881.7868  
john.jordak@alston.com

John L. Latham 
404.881.7915  
john.latham@alston.com

Robert R. Long 
404.881.4760 
robert.long@alston.com

Theodore J. Sawicki 
404.881.7639  
tod.sawicki@alston.com

Brandon R. Williams 
404.881.4942  
brandon.williams@alston.com

Lisa R. Bugni  
404.881.4959  
lisa.bugni@alston.com 
 
Gidon M. Caine 
650.838.2060  
gidon.caine@alston.com

Craig Carpenito 
212.210.9582  
craig.carpenito@alston.com

Jessica Perry Corley  
404.881.7374  
jessica.corley@alston.com

Charles W. Cox  
213.576.1048  
charles.cox@alston.com

Mary C. Gill  
404.881.7276  
mary.gill@alston.com

Susan E. Hurd 
404.881.7572 
susan.hurd@alston.com

mailto:securities.advisory@alston.com

