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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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New York Puts Coal in Gift Card Issuers’ Stockings with New Rules

On September 26, 2016, New York Governor Andrew Cuomo signed legislation amending Section 396-i of the New York 
General Business Law to provide additional restrictions and limitations applicable to the issuance of gift certificates and 
gift cards. The Act (A067610E/S04771E), which becomes effective December 25, 2016, and applies to all cards issued 
after this date, increases the minimum time before cards can be charged a service fee, prohibits early expiration dates 
and requires additional terms and conditions for the replacement of cards. As described by the Act’s author, the Act is 
intended to protect and ensure the consumer’s right to the services promised on the card within a reasonable amount 
of time.

Current Law
Under existing law, retailers that issue gift cards in New York are required to “clearly and conspicuously” state in the card’s 
terms and conditions the card’s expiration date and whether any service fees will be assessed against the balance of 
the card. Fees are currently not allowed to be assessed before the thirteenth month of dormancy (i.e., non-use of the 
card). Current New York law does not specify how much of a fee can be assessed and does not provide any expiration 
date restrictions—in other words, card issuers were free to expire a card at any time under New York law, although 
the federal CARD Act generally prohibits gift cards sold for personal or family use from expiring in less than five years.

New Law
Under the new law, the legislature has added additional restrictions and limitations for gift card issuers:

• Issuers are prohibited from charging a service fee before the twenty-fifth month of dormancy. Moreover, any 
service fees that are applied after this time must be waived and put back on the card if the card is used within three 
years of the issue date. 

• No card may have an expiration date of earlier than five years from the date the card was issued or the date the funds 
were last loaded to the card. Issuers are required to disclose the terms of the expiration clearly and conspicuously 
on the card. However, this restriction does not apply to cards “sold below face value or at a volume discount to 
employees, to nonprofit and charitable organizations, or educational institutions for fundraising purposes” or cards 
distributed to a consumer or employee as part of an awards, rewards, loyalty or promotional program without 
any consideration being given in exchange for the card by the consumer or employee. 
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• Issuers are required to disclose clearly and conspicuously the procedure for replacing cards that are lost, stolen 
or destroyed, if any such procedure exists. 

Moving into the New Year
The new law takes effect on December 25, 2016, and applies to cards issued on or after that date. A card issuer that 
fails to comply with the new law may be subject to an injunction preventing the issuer from selling gift cards as well 
as a civil penalty of $1,000 per violation. The new law also opens the door for potential class action lawsuits under the 
New York General Business Law for deceptive acts and practices. Moving into the new year, card issuers should review 
their existing gift card terms and conditions and practices to ensure that these new requirements are reflected. If a 
card issuer is not able to update the backs of its cards by December 25, 2016, or immediately after, a retailer should 
consider using a card carrier, envelope or receipt providing the disclosures required under the new law. 

However, it is likely that most issuers of closed-loop gift cards are complying with most (if not all) of these requirements, 
at least for card issuers that sell cards in states other than New York, given that many other states already have 
relevant restrictions in place limiting or prohibiting the use of expiration dates or dormancy fees. The federal CARD 
Act already prohibits gift cards sold to consumers for personal or family use from expiring in less than five years (with 
the exception of promotional/loyalty cards). Moreover, a significant number of states prohibit all expiration dates 
and service fees on closed-loop cards. New York’s new requirements should not impose burdens on national closed-
loop gift card issuers that are stricter than those that are currently in place, with the exception of the requirement 
to disclose clearly and conspicuously the process for replacing lost, stolen or damaged cards, if such replacement 
is allowed. However, issuers of open-loop gift cards (which are also covered by the new law’s requirements) may be 
more likely to be affected by the New York statute’s increased restrictions on imposition of dormancy fees or service 
charges and by the obligation to disclose the process by which a cardholder may obtain a replacement for a lost, 
stolen or damaged card.
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If you would like to receive future Unclaimed Property Advisories electronically, please forward your contact information to  
SALT.advisory@alston.com.  Be sure to put “subscribe” in the subject line.

Alston & Bird offers clients unparalleled experience dealing with issues involving state unclaimed property/escheat laws. Our five 
senior attorneys with unclaimed property expertise together have more than 85 years of experience advising major corporations 
on unclaimed property matters. We assist our clients in analyzing complex legal issues, obtaining legal opinions, conducting 
multistate/multi-entity internal compliance reviews, designing corporate compliance policies, advising clients on planning and 
related restructurings, negotiating voluntary disclosure agreements, defending single-state and multistate audits, litigating unclaimed 
property issues and influencing unclaimed property policy and administration.

Click here for Alston & Bird’s Tax Blog

Please direct any questions to the following members of Alston & Bird’s Unclaimed Property Group:

John L.  Coalson, Jr.
john.coalson@alston.com
404.881.7482

Michael M.  Giovannini
michael.giovannini@alston.com
704.444.1189

Andrew W.  Yates  
andy.yates@alston.com 
404.881.7677

Kendall L.  Houghton
kendall.houghton@alston.com
202.239.3673 

Ethan D.  Millar
ethan.millar@alston.com
213.293.7258 

Matthew P.  Hedstrom
matt.hedstrom@alston.com
212.210.9533

Maryann H.  Luongo
maryann.luongo@alston.com
202.239.3675

Samantha M. Bautista
samantha.bautista@alston.com
213.576.1052

Alexandra P.E. Sampson
alexandra.sampson@alston.com
202.239.3523
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