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The Independent Payment Advisory Board May Be Dead Before It's Born

by Tim Trysla, Michael Park, and Brian Lee

The Independent Payment Advisory Board (IPAB) was established under the Affordable Care Act (ACA) with the mission
of reducing the growth rate of Medicare spending. The necessary conditions to trigger IPAB activity have not yet been
met. Consequently, there has been no IPAB activity, and no members have been nominated to the board. In July 2016,
the Centers for Medicare & Medicaid Services’' (CMS) chief actuary stated in his letter to the CMS administrator that
the growth in Medicare per capita spending was less than the target growth rate, and therefore the IPAB would not
be triggered for 2016. However, the chief actuary and the Medicare trustees believe that the IPAB will be triggered
in 2017, followed by several years of volatility when the IPAB may or may not be triggered. According to the chief
actuary, the volatility is due to statutory methodology changes in assessing when IPAB activity is triggered.

It is important to note that although no members of the IPAB have been nominated by the President, the IPAB
recommendation requirements could still force action by Congress since the IPAB statute requires the Secretary of
Health & Human Services (HHS) to submit a contingent proposal if the IPAB fails to submit a proposal to Congress.
This contingent proposal would be required to meet the same savings targets as an IPAB proposal and would operate
under the same special congressional procedural processes as a proposal issued by the IPAB itself.

Given widespread opposition to the IPAB in Congress, we expect that a triggering of the IPAB recommendation
requirements would result in renewed efforts to repeal the IPAB, with corresponding budgetary offsets. The President’s
Fiscal Year (FY) 2018 Budget proposal also calls for the repeal of the IPAB. In addition, a number of court challenges
to the constitutionality of the IPAB have been dismissed due to lack of ripeness and lack of injury-in-fact for the
plaintiffs. We expect that the actual triggering of the IPAB recommendation requirements could result in new court
challenges that would have a better likelihood of overcoming a motion to dismiss.

Background

Section 3403 of the ACA added Section 1899A to the Social Security Act to establish the IPAB and create a procedural
framework for congressional consideration of IPAB recommendations.

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. Itisintended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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Appointment of board members

Social Security Act § 1899A(g) requires that 15 voting members of the IPAB must be nominated by the President and
confirmed by the Senate. To date, there have been no nominations to the IPAB.

Determination year, proposal year, and implementation year

The Social Security Act defines the“determination year”as the year in which the CMS chief actuary projects the five-year
average per capita growth rate under Medicare for the second following year. That second following year is referred to
as the“implementation year.” The “proposal year”is the year between the determination and implementation years.
For example, if 2017 was the determination year, then the CMS actuary would be projecting the five-year average per
capita growth rate in Medicare spending for a period ending in 2019. The proposal year would be 2018, with 2019
being the implementation year.

Timing for determination year, proposal year, and implementation year

The Social Security Act requires that during each determination year, the CMS chief actuary must determine whether the
five-year average Medicare per capita growth rate for the period ending in theimplementation year is projected to exceed
the five-year average target growth rate for the period ending in the implementation year. Although the chief actuary
is required to make the determination by April 30 of each year, in practice, the CMS actuary has typically issued these
determinations during the summer of the determination year, in conjunction with the release of the Medicare Trustees
Report. If the CMS actuary projects that the five-year average Medicare per capita spending growth will exceed the target
growth rate for the period ending in the implementation year, then the IPAB is required to submit recommendations
for Medicare spending reductions during the proposal year. The IPAB must submit its recommendations to Congress
and the President by January 15 of the proposal year. Congress must then report legislation by April 1 of the proposal
year to implement the recommendations or implement its own proposal that meets the same fiscal requirements.
Fiscal year payment rate recommendations take effect October 1 of the proposal year, while calendar year payment rate
recommendations and recommendations related to Parts C and D take effect on January 1 of the implementation year.

Spending growth rates versus target growth rates

The IPAB is required to recommend policy proposals to Congress that would reduce Medicare per capita spending
for any year in which the projected growth in the five-year average Medicare per capita spending under Medicare
Parts A, B, and D is projected to exceed the per capita target growth rate. For Determination Year 2017, the target
growth rate is the average of the projected five-year average percentage increase in the Consumer Price Index for All
Urban Consumers (CPI-U) and the medical expenditure category of the CPI-U. For Determination Year 2018 and all
subsequent years, the target growth rate is the projected five-year average of growth in gross domestic product (GDP)
per capita plus 1 percent. In all instances, the projected five-year average consists of projected growth rates from the
two years before the determination year, the determination year, and the two years following the determination year.
For example, for Determination Year 2017, the five-year average consists of the years 2015,2016,2017,2018,and 2019.

Proposal requirements

The Social Security Act requires the CMS actuary to establish a savings target for the implementation year.
This savings target is the product of the projected Medicare spending for the proposal year and the “applicable
percent” for the implementation year. The applicable percent is the lesser of the projected excess spending in the
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form of a percentage or statutorily defined percentages.! The IPAB is required to make recommendations that would
reduce overall Medicare spending by the applicable percent determined by the CMS actuary.

Generally, proposals made pursuant to the IPAB statutory authority are limited to Medicare policies that do not
ration health care, raise revenues or Medicare beneficiary premiums, increase Medicare beneficiary cost-sharing,
or otherwise restrict benefits or modify eligibility criteria. In addition, all proposals submitted before December 31,
2018, may not include recommendations that would reduce payment rates before December 31, 2019, for hospital
inpatient or outpatient services, long-term care hospital services, inpatient rehabilitation facility services, inpatient
psychiatric facility services, hospice services, or clinical laboratory services.

Process for scenarios where the IPAB fails to make required recommendations

Under Social Security Act Section 1899A(c)(3)(A), if the CMS actuary makes a determination that the five-year
average Medicare per capita growth rate is projected to exceed the target growth rate for the period ending in
the implementation year, then the IPAB must submit recommendations to Congress by January 15 of the proposal
year. Importantly, if the IPAB fails to make its recommendations by January 15 as required, then the HHS Secretary is
required to develop a detailed proposalin lieu of the IPAB proposal by January 25 of the proposal year. The Secretary’s
proposal must follow the same proposal requirements outlined in the IPAB statutory authority.

Process for congressional consideration of IPAB/HHS proposals

The Social Security Act establishes an accelerated approval process in the House and Senate for consideration of the
proposals. Upon receipt of the IPAB recommendations (or the HHS proposal), the committees of jurisdiction have until
April 1 of the proposal year to report legislation that approves the proposal or alternative legislation that modifies the
proposal but achieves the same level of savings. The savings requirement for alternative legislation can only be waived
in the Senate with an affirmative vote by at least a three-fifths’ majority. Any separate legislation to repeal the savings
requirement (or repeal any IPAB-recommended proposals) would also require a three-fifths’ majority in the Senate.

On August 15 of the proposal year, the Secretary of HHS is required to implement the proposal (or as modified in
alternative legislation). Recommendations under the proposal that are related to fiscal year payment rate changes
would be implemented on October 1 of the proposal year, while recommendations relating to calendar year payment
rate changes or changes to Medicare Advantage or Medicare Part D would be implemented on January 1 of the
implementation year. Finally, for implementation years after 2019, the Social Security Act establishes a process by
which Congress and the President could enact a joint resolution to discontinue the IPAB, although this joint resolution
would also require a three-fifths’ majority in the Senate. The joint resolution for discontinuation would need to be
introduced in Congress before February 1, 2017,2 and would need to be enacted by August 15, 2017. Despite the
enactment date deadline, Congress has viewed IPAB procedures as rules of the respective chambers and subject to
alteration as any other rule. Subsequently, the Senate or House could change the procedures, suspend the rules, or
report a special rule to circumvent the statutory processes for considering proposals or discontinuing the IPAB process.

Note: Under Social Security Act § 1899A(c)(7), the maximum amount of spending reductions required for IPAB recommendations in any given implementation
year for 2018 or later is capped at 1.5 percent of Medicare spending.

Three joint resolutions were introduced on or before February 1, 2017, that contain the statutorily required language to repeal the IPAB: H.J.Res. 51
(Rep. David P. Roe, R-TN), S.J.Res. 16 (Sen. Ron Wyden, D-OR), and S.J.Res. 17 (Sen. John Cornyn, R-TX).
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Projections for 2017 and Subsequent Years

The CMS actuary issued a determination for Determination Year 2016 on June 22, 2016. Although the actuary found
that“the projected 5-year Medicare per capita growth rate does not exceed the Medicare per capita target growth rate”
for 2016, the 2016 Medicare Trustees Report projected that the Medicare spending per capita growth rate will, in 2017,
exceed the target growth rate. Further, according to the 2016 Medicare Trustees Report, after being triggered in 2017, the
IPAB will not be triggered during 2018-2021, triggered in 2022, not triggered in 2023, and triggered again 2024-2025.

Table V.B2.—Key Rates of Growth for IPAB Determination

[In percent]
Medicare CPl-medical GDP per NHE per _IPAB determination®*
Calendar year per capita'’ CPI-U care capita capita?  Medicare  Target®
2011 2.4% 3.2% 3.0% 3.0% 3.1% — —
2012 0.3 21 3.7 3.4 3.0 — —
2013 =11 1.5 25 24 21 1.46% 3.04%
2014 1.8 16 24 3.3 45 0.43 2.61
2015 2.0 0.0 22 26 44 1.70 2.48
2016 1.8 0.9 20 3.0 4.0 2.21 2.33
2017 1.1 28 44 45 45 2.82 2.62
2018 4.3 2.7 4.3 4.5 46 3.40 5.06
2019 4.7 26 42 43 52 3.98 5.26
2020 4.9 26 42 4.1 5.3 472 511
2021 4.9 26 42 4.0 53 4.83 492
2022 4.8 26 42 BT 53 4.80 4.78
2023 4.9 26 42 3.5 52 457 4.67
2024 4.6 26 42 3.6 51 4.96 4.60
2025 3.8 2.6 4.2 3.6 4.9 4.94 4.59

"These amounts differ from those presented in section V.D because they are determined based on the
methodology required for the IPAB determination. They are calculated as the sum of the average per
capita spending under each of Parts A, B, and D. For Parts B and D, the spending is net of premiums. In
addition, the amounts in section V.D include other miscellaneous items such as Medicare Advantage
additional premiums.

2Source: For years 2011-2014, the national health expenditure (NHE) data were published in December
2015 (Health Affairs, vol. 35, no.1) and are available at https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics- Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsHistorical.html. For
years 2015-2024, the NHE data were published in July 2015 (Health Affairs, vol. 34, no.8) and are
available at https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/
NationalHealthExpendData/NationalHealthAccountsProjected.html. For 2025, NHE growth rates were
determined based on the methods described in section IV.D.

35-year average starting 2 years prior to the determination year and ending 2 years after the determination
year. An implementation year is 2 years after a determination year in which Medicare per capita costs are
projected to grow at a faster rate than the target, requiring a reduction in spending.

“The determination values for 2013-2015 reflect the actual determinations made in those years.

SFor determinations made in 2013-2017, the target is equal to the average of the growth in the Consumer
Price Index for All Urban Consumers (all items; United States city average) and the medical care
expenditure category of the Consumer Price Index for All Urban Consumers (United States city average).
For 2018 and later determinations, the target rate of growth is per capita GDP plus 1 percent.

Outlook

The 2017 Medicare Trustees Report and CMS actuary’s determination are expected to be released this summer.
Given findings from the Medicare trustees and actuary reflecting recent increases in Medicare spending growth,
relative to the slow rate of growth in the 2010-2014 period, the potential for IPAB triggering is a situation that should
be closely monitored.

Several legal challenges have been raised about the constitutionality of the IPAB. In March 2015, the U.S. Supreme
Court chose not to take up Coons v. Lew, a Ninth Circuit dismissal of the plaintiffs' argument that the IPAB is an
unconstitutional delegation of legislative authority by Congress and that the plaintiffs — physicians — would be injured
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by the IPAB recommendations and reduced Medicare payment rates. The Ninth Circuit dismissed the case without
addressing the constitutionality of the IPAB, stating that the suit was not ripe since the plaintiffs’ claim of harm was
contingent on future, unknowable events. Subsequently, any eventual triggering of the IPAB process would likely
result in renewed legal activity and court challenges to the constitutionality of the IPAB.

In addition to legal challenges, there have been several bills introduced to repeal the IPAB. Most recently, H.J. Res. 51,
S.J.Res. 16,S.J.Res. 17,S.251,H.R.849,and S. 260, all introduced in the 115th Congress, would repeal the IPAB. Further,
the President’s FY 2018 Budget proposal for HHS includes a repeal of the IPAB, resulting in $7.6 billion in costs over
10 years (the Congressional Budget Office has scored previous IPAB repeal legislation, noting that the repeal would
result in an increase of direct spending by $7.1 billion during 2022-2025). The triggering of the IPAB may result in
these legislative proposals receiving consideration in Congress.



http://www.alston.com
https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/costestimate/reconciliationrecommendationswaysandmeans.pdf

If you would like to receive future Health Care Advisories electronically, please forward your contact information to
healthcare.advisory@alston.com. Be sure to put “subscribe” in the subject line.

If you have any questions, or would like additional information, please contact any of the following:

Jacqueline C. Baratian
202.239.3484
jacqueline.baratian@alston.com

Donna P. Bergeson
404.881.7278
donna.bergeson@alston.com

Kristine McAlister Brown
404.881.7584
kristy.orown@alston.com

Michael L. Brown
404.881.7589
mike.brown@alston.com

Cathy L. Burgess
202.239.3648
cathy.burgess@alston.com

AngelaT. Burnette
404.881.7665
angie.burnette@alston.com

Jennifer L. Butler
202.239.3326
jennifer.butler@alston.com

Mark Timothy Calloway
704.444.1089
mark.calloway@alston.com

Craig Carpenito
212.210.9582
craig.carpenito@alston.com

Hon. Robert J. Dole
202.654.4848
bob.dole@alston.com

Sarah Ernst
404.881.4940
sarah.ernst@alston.com

Larry Gage
202.239.3614
larry.gage@alston.com

Aliyya Z. Haque
404.881.4412
aliyya.haque@alston.com

Caitlin Hosmer
404.881.7973
caitlin.hosmer@alston.com

Daniel G. Jarcho
202.239.3254
daniel jarcho@alston.com

Bill Jordan
404.881.7850
bill.jordan@alston.com

Ted Kang
202.239.3728
edward.kang@alston.com

Peter M. Kazon
202.239.3334
peter.kazon@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON &BIRD LLP 2017

Brian Lee
202.239.3818
brian.lee@alston.com

Dawnmarie R. Matlock
404.881.4253
dawnmarie.matlock@alston.com

Kimyatta E. McClary
404.881.7982
kimyatta.mcclary@alston.com

Wade Miller
404.881.4971
wade.miller@alston.com

William (Mitch) R. Mitchelson, Jr.
404.881.7661
mitch.mitchelson@alston.com

Michael H. Park
202.239.3630
michael.park@alston.com

Hon. Earl Pomeroy
202.239.3835
earl.pomeroy@alston.com

Steven L. Pottle
404.881.7554
steve.pottle@alston.com

T.C. Spencer Pryor
404.881.7978
spence.pryor@alston.com

J. Mark Ray
404.881.7739
mark.ray@alston.com

Mark H. Rayder
202.239.3562
mark.rayder@alston.com

Sam Rutherford
404.881.4454
sam.rutherford@alston.com

Karen M. Sanzaro
202.239.3719
karen.sanzaro@alston.com

Marc J. Scheineson
202.239.3465
marc.scheineson@alston.com

Dominique Shelton
213.576.1170
dominique.shelton@alston.com

Regina M. Sherick
202.239.3383
gina.sherick@alston.com

Robert G. Siggins
202.239.3836
bob.siggins@alston.com

Brian Stimson
404.881.4972
brian.stimson@alston.com

Robert D. Stone
404.881.7270
rob.stone@alston.com

Julie K. Tibbets
202.239.3444
julie.tibbets@alston.com

Timothy P.Trysla
202.239.3420
tim.trysla@alston.com

Danielle F. White
202.239.3073
danielle.white@alston.com

Michelle A. Williams
404.881.7594
michelle.williams@alston.com

Marilyn K. Yager
202.239.3341
marilyn.yager@alston.com

ATLANTA: One Atlantic Center ® 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax: 404.881.7777
BEIING: Hanwei Plaza West Wing = Suite 21B2 = No.7 Guanghua Road ® Chaoyang District ® Beijing, 100004 CN = +86 10 8592 7500
BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars = B-1050 Brussels, BE = +32 25503700 = Fax:+32 25503719
CHARLOTTE: Bank of America Plaza = 101 South Tryon Street ® Suite 4000 = Charlotte, North Carolina, USA, 28280-4000 = 704.444.1000 = Fax: 704.444.1111
DALLAS: 2828 North Harwood Street = 18th Floor ® Dallas, Texas, USA, 75201 = 214.922.3400 = Fax: 214.922.3899

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax: 213.576.1100

NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 = Fax: 212.210.9444

RESEARCH TRIANGLE: 4721 Emperor Blvd. = Suite 400 = Durham, North Carolina, USA, 27703-85802 = 919.862.2200 = Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street = Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax: 415.243.1001
SILICON VALLEY: 1950 University Avenue = 5th Floor = East Palo Alto, California, USA, 94303-2282 = 650.838.2000 = Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 2022393300 = Fax:202.239.3333



mailto:healthcare.advisory%40alston.com?subject=subscribe
http://www.alston.com

	_GoBack

