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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is 
intended to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered 
attorney advertising under court rules of certain jurisdictions.
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Delaware Reworks Its Recent Unclaimed Property Overhaul Legislation

On June 29, 2017, Delaware Governor John Carney signed into law Senate Substitute 1 for Senate Bill 79,  
which revises parts of Senate Bill 13, the major unclaimed property legislation passed earlier this year. 

Perhaps most significantly, SS1/SB 79 gives the Secretary of Finance a five-month extension, to December 1, 2017, 
to publish the required estimation methodology regulations for audits and voluntary disclosure agreements 
(VDAs). This was in response to the proposed regulations issued in April from the Department of Finance,  
which did not correspond to those proposed by the Department of State. The Department of Finance has not 
published revised proposed regulations in response to numerous written comments that it received in response 
to the April proposed regulations, and it remains to be seen whether a second set of proposed regulations will be 
published by the department. From what we understand, it is likely that these regulations will be finalized sometime 
before December 1. The deadline for a holder to convert an audit to a VDA or to an expedited audit remains 60 days 
following publication of the regulations.

The new law also includes several holder-friendly updates to Delaware’s unclaimed property law. First, it extends 
the effective date of the due diligence requirements enacted by SB 13 to July 1, 2017. Delaware requires holders to 
send notice to the owner by first-class mail not more than 120 days nor less than 60 days before filing the annual 
report if the holder has an address for the owner that its records do not show to be invalid and the value of the 
property is at least $50, though there is no minimum value required for securities. Although the time for performing 
due diligence for a holder’s 2017 report has long since expired (assuming no extension), the practical effect of this 
provision will be to shelter a holder from a penalty to the extent it did not in fact perform due diligence this year. 
Second, it is clear that the deadline to convert an audit to a VDA is 60 days following final adoption of the Department 
of Finance’s estimation regulations (the wording of SB 13 was confusing in this regard). The law also clarifies that 
Delaware will indemnify and defend a holder against a foreign jurisdiction’s claims for property paid or delivered in 
good faith to Delaware. 
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Additionally, SS1/SB 79 expands the State Escheator’s authority to waive interest. Under SB 13, the State Escheator 
could only waive, for good cause, up to 50% of the calculable interest (outside of the expedited audit process). 
Among other changes, the State Escheator may now waive the entire amount of calculable interest for any property 
remitted to Delaware as part of a holder’s annual filing. 

Secretary of State Estimation Methodology Regulations
Despite the General Assembly providing an extra five months for the Department of Finance to adopt estimation 
methodology regulations through SS1/SB 79, the Department of State has issued its own set of final regulations, 
effective July 11, 2017, governing estimation for the VDA program. A few observations about the Department of 
State’s final regulations:

• The Department of State’s regulations do not mandate a specific estimation methodology; instead, the 
Department of State and holder must agree on the sampling, projection, and estimation techniques used by 
the holder. 

• As a result of SB 13, Delaware requires holders to retain records for 10 years plus the dormancy period.  
If the holder does not have sufficient records for these years, the Department of State and the holder must 
agree on the records to be used for the base period, which is the time period for which the holder has complete 
and researchable records.

• The base period must include at least the two oldest continuous years for which the holder has complete and 
researchable records outside the dormancy period. The holder and Department of State may agree to include 
nondormant periods based on the holder’s specific circumstances. The Department of State expects the holder 
to have complete and researchable records for at least the seven to eight years before the holder enrolled in 
the VDA program. 

• The regulations specifically exclude some property from the estimation population:

 – Items payable to a U.S. department or agency.

 – Funds returned in the normal course of business before enrolling in the VDA program.

 – Checks that are outstanding or voided less than 90 days after issuance.

• Notably, the regulations do not exclude property that has historically been included in Delaware’s estimation 
methodology, such as amounts owed to payees in states other than Delaware, which partially formed the 
basis for the district court’s conclusion in Temple-Inland that this historical methodology was unconstitutional.

• In a change from its proposed regulations, the Department of State’s final regulations explicitly permit holders 
to use statistical sampling for aging accounts receivable credits if the population of identified credits is large 
enough. 

• Finally, the new regulations permit a holder to determine the scope of entities and property types included in 
the VDA, but after it establishes the entity scope, the holder needs the Department of State’s consent to add 
additional entities. 

The regulations apply to all ongoing Department of State voluntary disclosures, but the failure of the 
department to conform to the regulations before July 11 will not invalidate a previously settled VDA.  
It also remains to be seen whether the VDA regulations will align with the forthcoming final audit regulations. 
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If you would like to receive future Unclaimed Property Advisories electronically, please forward your contact information to  
SALT.advisory@alston.com.  Be sure to put “subscribe” in the subject line.

Alston & Bird offers clients unparalleled experience dealing with issues involving state unclaimed property/escheat laws. Our five senior 
attorneys with unclaimed property expertise together have more than 85 years of experience advising major corporations on unclaimed 
property matters. We assist our clients in analyzing complex legal issues, obtaining legal opinions, conducting multistate/multi-entity 
internal compliance reviews, designing corporate compliance policies, advising clients on planning and related restructurings, negotiating 
voluntary disclosure agreements, defending single-state and multistate audits, litigating unclaimed property issues and influencing 
unclaimed property policy and administration.

Click here for Alston & Bird’s Tax Blog

Please direct any questions to the following members of Alston & Bird’s Unclaimed Property Group:

John L.  Coalson, Jr.
john.coalson@alston.com
404.881.7482

Michael M.  Giovannini
michael.giovannini@alston.com
704.444.1189

Andrew W.  Yates  
andy.yates@alston.com 
404.881.7677

Kendall L.  Houghton
kendall.houghton@alston.com
202.239.3673 

Ethan D.  Millar
ethan.millar@alston.com
213.293.7258 

Matthew P.  Hedstrom
matt.hedstrom@alston.com
212.210.9533

Maryann H.  Luongo
maryann.luongo@alston.com
202.239.3675

Kathleen S. Cornett
kathleen.cornett@alston.com
404.881.4445
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