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SEC Provides Guidance on Exclusion of Shareholder Proposals

On November 1, 2017, the staff of the Division of Corporation Finance of the U.S. Securities and Exchange Commission
(SEC) released Staff Legal Bulletin (SLB) No. 14| concerning certain shareholder proposals submitted under Rule 14a-8
of the Exchange Act of 1934, as amended. Specifically, SLB 14l addresses the scope and application of the “ordinary
business”exception under Rule 14a-8(i)(7) and the “economic relevance” exception under Rule 14a-8(i)(5). Additionally,
SLB 14l addresses proposals submitted on behalf of shareholders and the use of graphs or images in shareholder
proposals in light of Rule 14a-8(d).

Exclusions Under Rule 14a-8(i)(7) - Ordinary Business Exception

Rule 14a-8(i)(7) contains the “ordinary business” exception, which is one of the substantive bases for exclusion of a
shareholder proposal. A company is permitted to exclude a proposal that“deals with a matter relating to the company’s
ordinary business operations.” The exclusion is meant to limit decision-making of ordinary business matters to
management and the board of directors.

Staff’s application of Rule 14a-8(i)(7)

The policy underlying the ordinary business exception takes into account two considerations: (1) the proposal’s subject
matter; and (2) the degree to which the proposal“micromanages”the company. In evaluating the first consideration, the
staff has stated that proposals that raise matters that are “so fundamental to management’s ability to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight” may be
excluded by the company. However, proposals that raise significant policy issues may transcend ordinary business and
would be appropriate for shareholder vote.

New staff guidance

Noting that the determination of whether proposals that address ordinary business matters contain significant policy
issues that are appropriate for shareholder vote can raise difficult judgment calls for the staff, the staff has determined
that a company'’s board of directors is in the best position to determine whether an underlying policy issue contained
in a shareholder proposal is sufficiently significant that the issue would be appropriate for shareholder vote despite its
relationship to ordinary business.
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Going forward — board review

In light of this determination, the staff expects going forward that a company’s no-action request will include the board’s
analysis of the particular policy issue raised by the proposal and its significance. Ideally, the analysis will include the
processes used by the board to ensure that its conclusions are well-informed and well-reasoned. Including the board
discussion and analysis in a company’s no-action requests will assist the staff in its review of such exclusions.

Exclusions Under Rule 14a-8(i)(5) - Economic Relevance Exception

Rule 14a-8(i)(5) contains the economic relevance exception, which is another substantive basis for exclusion of a
shareholder proposal. Under this rule, a company is permitted to exclude a proposal that “relates to operations which
account for less than 5 percent of the company’s total assets at the end of its most recent fiscal year, and for less than
5 percent of its net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to
the company’s business."The staff has characterized the exception as relating “to proposals concerning the functioning
of the economic business of an issuer and not to such matters as shareholders’rights, e.g., cumulative voting.’

Staff’s application of Rule 14a-8(i)(5)

SLB 14l acknowledges that the staff has only infrequently agreed with a company’s exclusion under the “economic
relevance” exception. The staff expressed concern in SLB 14l that the availability of the exclusion contained in
Rule 14a-8(i)(5) has been unduly limited because insufficient emphasis has been placed on the second prong of the rule
regarding whether the proposal “deals with a matter that is not significantly related to the issuer’s business.” The staff’s
analysis over the years has focused on “whether a company conducted any amount of business related to the issue in
the proposal and whether the issue was of broad social or ethical concern”In addition, the staff’s analysis of whether a
proposal is “significantly related to the issuer’s business” has been informed by its analysis under the ordinary business
exception. In the staff’s view, this practice is problematic and separate analytical frameworks should be applied to each
basis for exclusion.

New staff guidance

Going forward, the staff’s analysis will focus on a proposal’s significance to the company’s business when the proposal
relates to operations that make up less than 5 percent of the company’s total assets, net earnings, and gross sales.
Therefore, the analysis will be more fact-specific and will depend on the particular circumstances of the company
submitting the proposal. While certain topics, such as substantive governance matters, will apply to all companies, other
matters that might be significant to one company might play no significant role in another. SLB 141 provides further
guidance thatif the proposal’s significance to a company’s business is not apparent on its face, it may be excluded unless
the proponent of the proposal demonstrates that it is “otherwise significantly related to the company’s business.” The
staff will consider the total mix of information about the issuer when evaluating significance.

Going forward — board review

Similar to the guidance provided in connection with the ordinary business exception, the staff believes that the board
of directors is in the best position to determine whether a proposal is “otherwise significantly related to the company’s
business. Therefore, the staff expects that a company’s Rule 14a-8(i)(5) no-action request will include the board’s analysis
of the significance of the proposal to the company’s business and a discussion of its process to ensure that its conclusions
are well-informed and well-reasoned.
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Proposals Submitted on Behalf of Shareholders

Although Rule 14a-8 does not provide for the submission of shareholder proposals through a representative or“proposal
by proxy,” it is common practice, and the staff has held the view that proposal by proxy is consistent with Rule 14a-8.
Despite the staff’s acceptance of proposals by proxy, the practice does raise certain challenges and concerns, such as
whether the eligibility requirements of Rule 14a-8(b) have been satisfied or whether the representative is submitting a
proposal on behalf of a shareholder without his or her knowledge.

Going forward, the staff will require that documentation describing a shareholder’s delegation of authority to the proxy
accompany any proposal by proxy. The accompanying documentation must:

Identify the shareholder-proponent and the person or entity selected as proxy;

Identify the company to which the proposal is directed;

Identify the annual or special meeting for which the proposal is submitted;

Identify the specific proposal to be submitted (e.g., proposal to lower the threshold for calling a special
meeting from 25 percent to 10 percent); and

Be signed and dated by the shareholder.

In the staff’s view, including this documentation will alleviate some of the concerns and challenges that arise in the
context of proposals by proxy and will assist companies and the staff in determining whether a proponent has satisfied
the eligibility rules of Rule 14a-8(b). Proposals that do not provide this information may be subject to exclusion in
accordance with Rule 14a-8(b).

Use of Graphs and Images in Shareholder Proposals Consistent with Rule 14a-8(d)

Rule 14a-8(d) provides one of the procedural bases for excluding a shareholder proposal and specifies that a“proposal,
including any accompanying supporting statement, may not exceed 500 words."The staff has expressed in two recent
no-action decisions that despite not being expressly addressed in Rule 14a-8(d), the use of graphs orimages in proposals
is not prohibited. However, the staff clarifies in SLB 14l that if the total number of words in a proposal, including words
in the graphs or images, exceeds 500, exclusion of the proposal would be appropriate under Rule 14a-8(d).

Although there is potential for abuse in the use of graphs and images in proposals, the staff is of the view that the
potential abuses can be addressed through other provisions of Rule 14a-8. For example, excluding graphs or images
would be appropriate if they make the proposal materially false or misleading or are irrelevant to a consideration of the
subject matter of the proposal, which are both prohibited by Rule 14a-8(i)(3).

Looking Forward

The new guidance has been issued in time for the start of the 2018 proxy season; however, including such a discussion
and analysis in a company’s no-action request will require additional time and resources from the board. A company
that wants to exclude a shareholder proposal from its proxy materials under Rule 14a-8 should review the new guidance
and build in time for any necessary board action and determinations contemplated by SLB 14l and should consider
how best to develop and document a process to ensure that the board’s decisions are well-informed well-reasoned.
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You can subscribe to future Securities advisories and other Alston & Bird publications by completing our publications subscription form.

If you would like more information, please feel free to contact one of the attorneys in our Securities Group.
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