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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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The Taxman Cometh: IRS Begins Assessing Employer Mandate Penalties 

The IRS has finally started to enforce the employer shared responsibility requirement (the “employer mandate”) 
in the Affordable Care Act, and is mailing notices now to employers who may owe a penalty for 2015. Because 
of data quality issues, many employers will be assessed amounts they do not owe. However, employers have 
only 30 days to appeal the assessment, and because of the timing of the notices, and the manner in which 
they are addressed, it is likely that many notices will not reach the right individuals in time for employers to 
respond. Your first challenge in appealing an assessment is receiving the notice in the first place. 

Dealing with the IRS can be daunting in any situation, but it may be especially so here in light of the rocky 
rollout of the employer mandate reporting on which the assessments are based and the quick and quiet 
manner in which the IRS rolled out the assessment process. Most of our clients consist of a parent company 
with a benefits / HR department, and numerous subsidiaries that rely on the parent for this type of function. 
The IRS notices will typically be mailed to the subsidiaries, naming only the company as addressee, and not 
necessarily addressed to any specific individual or even to a department. 

Some of our clients have received assessments exceeding $200,000. We want you to be prepared in the 
event a notice arrives at your company or an affiliated company. Here are the things you need to know to 
start preparing: 

•	 The notice of assessments come in the form of a “Letter 226j.” It will come from the Department of the 
Treasury, Internal Revenue Service, and will start by saying, “We have made a preliminary calculation of 
the Employer Shared Responsibility Payment (ESRP) that you owe.”

•	 You will have only 30 days to respond. Thus, your mail rooms should be on the lookout for the form 
and know where to route it. It will arguably be addressed to the contact identified on the 1094-C you 
filed, but the history surrounding the employer mandate reporting suggests there are no guarantees 
of that. You should alert the mail rooms for letters from “The Department of Treasury, Internal Revenue 
Service.” There is a specific response process prescribed by the IRS, but the requirements regarding an 
extension of time to respond have yet to be provided. 

http://www.alston.com
http://www.alston.com/services/tax/employee-benefits/
https://www.irs.gov/pub/notices/ltr226j.pdf
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•	 Since each subsidiary of an applicable large employer was required to file its own 1094-C and 1095-Cs 
with the IRS, employers wishing to coordinate the response to the IRS should also alert the subsidiaries 
(and their mail rooms) that a notice may be coming. 

•	 The assessments may not be correct. There are any number of reasons that an employee may have 
received a subsidy and triggered an employer penalty notice, even when all of the requirements for a 
penalty have not been met. 

•	 An applicable large employer may be subject to an employer mandate penalty for a month if a full-time 
employee receives a subsidy that month for coverage purchased on an Exchange. Employees will only 
qualify for a subsidy on an exchange if, among other things, they are not eligible for affordable, minimum 
value coverage from their employer. However, due to deficiencies in the process of collecting data, some 
employees may have received subsidies for which they did not qualify, and even if an employee did 
qualify for the subsidy, the employer may be exempt from the penalty for other reasons. The standard for 
determining the affordability of coverage, for example, is different from the perspective of the employee 
and the employer. 

http://www.alston.com
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You can subscribe to future Employee Benefits & Executive Compensation advisories and other Alston & Bird publications by 
completing our publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM 	

© ALSTON & BIRD LLP 2017

ATLANTA: One Atlantic Center  n  1201 West Peachtree Street  n  Atlanta, Georgia, USA, 30309-3424  n  404.881.7000  n  Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing  n  Suite 21B2  n  No. 7 Guanghua Road  n  Chaoyang District  n  Beijing, 100004 CN  n  +86 10 8592 7500 
BRUSSELS: Level 20 Bastion Tower  n  Place du Champ de Mars  n  B-1050 Brussels, BE  n  +32 2 550 3700  n  Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza  n  101 South Tryon Street  n  Suite 4000  n  Charlotte, North Carolina, USA, 28280-4000  n  704.444.1000  n  Fax: 704.444.1111
DALLAS: 2828 North Harwood Street  n  18th Floor  n  Dallas, Texas, USA, 75201  n  214.922.3400  n  Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street  n  16th Floor  n  Los Angeles, California, USA, 90071-3004  n  213.576.1000  n  Fax: 213.576.1100
NEW YORK: 90 Park Avenue  n  15th Floor  n  New York, New York, USA, 10016-1387  n  212.210.9400  n  Fax: 212.210.9444
RESEARCH TRIANGLE: 4721 Emperor Blvd.  n  Suite 400  n  Durham, North Carolina, USA, 27703-85802  n  919.862.2200  n  Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street  n  Suite 2100  n  San Francisco, California, USA, 94105-0912  n  415.243.1000  n  Fax: 415.243.1001 
SILICON VALLEY: 1950 University Avenue  n  5th Floor  n East Palo Alto, California, USA, 94303-2282  n  650.838.2000  n  Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building  n  950 F Street, NW  n  Washington, DC, USA, 20004-1404  n  202.239.3300  n  Fax: 202.239.3333

Robert A. Bauman
202.239.3366
bob.bauman@alston.com

Saul Ben-Meyer
212.210.9545
saul.ben-meyer@alston.com
 
Emily Seymour Costin
202.239.3695
emily.costin@alston.com

Dominic DeMatties
202.239.3011
dominic.dematties@alston.com

Patrick C. DiCarlo
404.881.4512
pat.dicarlo@alston.com

Meredith Gage
404.881.7953
meredith.gage@alston.com

Ashley Gillihan
404.881.7390
ashley.gillihan@alston.com

David R. Godofsky
202.239.3392
david.godofsky@alston.com

John R. Hickman
404.881.7885
john.hickman@alston.com

H. Douglas Hinson
404.881.7590
doug.hinson@alston.com

Emily C. Hootkins
404.881.4601
emily.hootkins@alston.com

James S. Hutchinson
212.210.9552
jamie.hutchinson@alston.com

Edward T. Kang
202.239.3728
edward.kang@alston.com

Jahnisa Tate Loadholt
202.239.3670
jahnisa.loadholt@alston.com

Blake Calvin MacKay
404.881.4982
blake.mackay@alston.com

Steven Mindy
202.239.3816
steven.mindy@alston.com 

David Mohl
202.239.3389
david.mohl@alston.com

Earl Pomeroy
202.239.3835
earl.pomeroy@alston.com

Jonathan G. Rose
202.239.3693
jonathan.rose@alston.com

Syed Fahad Saghir
202.239.3220
fahad.saghir@alston.com

Thomas G. Schendt
202.239.3330
thomas.schendt@alston.com

John B. Shannon
404.881.7466
john.shannon@alston.com

Carolyn E. Smith
202.239.3566
carolyn.smith@alston.com

Michael L. Stevens
404.881.7970
mike.stevens@alston.com

Daniel G. Taylor
404.881.7567
dan.taylor@alston.com

Kerry T. Wenzel
404.881.4983
kerry.wenzel@alston.com

Kyle R. Woods
404.881.7525
kyle.woods@alston.com

Members of Alston & Bird’s Employee Benefits & Executive Compensation Group

www.alstonfinance.com
https://www.alston.com/en/resources/subscriptions-form
http://www.alston.com

	_GoBack

