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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Antitrust/Financial Services & Products ADVISORY n
JUNE 29, 2018 

U.S. Supreme Court Creates Framework for Analyzing  
Antitrust Claims for Two-Sided Markets 

On June 25, 2018, the U.S. Supreme Court held that credit card services provider American Express’s (“AmEx”) rules 
that prohibit merchants from “steering” cardholders to use other credit cards do not violate federal antitrust laws. 
The decision in Ohio v. American Express Co., No. 16-1454, is notable because it outlines a new approach to analyzing 
potential antitrust issues in “two-sided” markets (here, credit card services provided to merchants who accepted cards 
and to consumers who held them). This decision may have broader implications beyond the payment industry and 
will likely impact antitrust litigation and government enforcement in other industries where intermediaries connect 
groups of buyers and sellers, including social networking, search engines, and ridesharing. 

Background
In 2010, the U.S. Department of Justice (DOJ) and attorneys general from 18 states brought an antitrust lawsuit 
against AmEx in the Eastern District of New York to prevent the credit card provider from enforcing “antisteering” 
rules in its merchant agreements. These rules prevent merchants from using pricing discounts or other incentives to 
persuade customers to use other credit cards that charge merchants lower transaction fees than those charged by 
AmEx. The DOJ and the states challenged the rules as being anticompetitive and harmful to merchants because the 
rules allegedly distort competition and insulate AmEx from price competition from Visa, Mastercard, and Discover.1 

After a seven-week bench trial, the district court found that AmEx’s antisteering rules violated federal antitrust law. 
The lower court found that the relevant product market was network services for general-purpose credit cards 
provided to merchants and held that the services provided to cardholders was a separate and distinguishable market. 
When evaluating whether the government had met its initial burden to show an anticompetitive effect from the 
antisteering rules, the district court focused solely on the merchant side of the market and found that the rules result 
in higher fees paid by merchants.

1 Similar lawsuits challenging antisteering provisions were filed in 2010 against Visa and Mastercard. Those companies settled with the 
plaintiffs shortly after those challenges were filed, agreeing to remove the antisteering provisions from their merchant agreements. 
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AmEx appealed to the Second Circuit, which reversed the lower court’s decision, holding that it was an error to 
analyze anticompetitive effects by evaluating only one-half of a two-sided market. The Second Circuit found that 
AmEx’s business model, which involves more generous benefits to cardholders, increases rather than decreases 
competition in the credit card industry and provides value to consumers that was not recognized by the district 
court. Following the loss in the Second Circuit, the state attorneys general successfully petitioned the U.S. Supreme 
Court to grant certiorari.2

The Supreme Court’s Opinion
The Supreme Court’s 5–4 decision split along traditional ideological lines, with Justice Clarence Thomas authoring the 
majority opinion. The decision discussed the nature of two-sided platforms and how “indirect network effects” can 
make them less susceptible to anticompetitive effects. The majority held that in two-sided transaction platforms—like 
credit card networks—a network service provider cannot raise prices on one side of the platform (i.e., by increasing 
transaction fees on merchants) without risking a feedback loop of declining demand across both sides of the 
platform. Because each credit card transaction requires one merchant and one consumer, the majority held that the 
interconnected pricing and demand for credit card transactions creates a check on supracompetitive pricing by the 
network provider and promotes competition across credit card network providers.

The Court held that in the context of this two-sided market, the DOJ and the state AGs had failed to meet their initial 
burden under the fact-intensive “rule of reason” to prove anticompetitive effects from AmEx’s antisteering rules.  
The Court found that proof of increased merchant fees charged by AmEx was insufficient to establish an antitrust 
violation without also weighing the effect the steering provisions had on cardholders. 

The Court’s decision provided new guidance for courts weighing how to apply the “rule of reason” test to two-sided 
platforms.The rule of reason is the standard commonly used to evaluate antitrust claims other than per se violations 
such as price fixing. The majority held that markets should be defined by the “commercial realities” of the relevant 
industry—combining markets for different products or services into a single market if that reflects the reality in 
which businesses and consumers operate. While the Court was clear that credit card networks are two-sided markets, 
the majority was careful to limit its analysis to those markets where indirect network effects across both sides of a 
platform are “major,” rather than “minor.” In doing so, the Court distinguished a prior decision that looked only at the 
impact of a newspaper’s policies on the market for newspaper advertising, despite newspapers operating as two-
sided platforms that require both readers and advertisers to thrive. 

The dissent, written by Justice Stephen Breyer, argued that the majority’s decision was inconsistent with long-standing 
antitrust precedent and ignored detailed factual findings from the trial court. The dissent contended that the majority 
falsely conflated two separate markets and argued that the introduction of “two-sided markets” into traditional rule of 
reason analysis will produce absurd results as courts grapple with where to draw the line when an increasing number 
of antitrust defendants contend that their businesses operate as two-sided platforms. 

2 After the Trump Administration took office in 2017, the DOJ declined to petition for certiorari (reasoning that the law regarding two-sided 
platforms was too underdeveloped for Supreme Court review) but ultimately argued against AmEx before the Supreme Court in briefing 
and oral argument.
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Takeaways
The Court’s American Express decision may have long-lasting effects on the analysis of two-sided platforms under the rule 
of reason, which is the primary test that courts use to assess alleged antitrust violations under Section 1 of the federal  
Sherman Act. While the Court provided some guidance on when markets are sufficiently interconnected to constitute 
a single, two-sided market, that guidance will be thoroughly tested and challenged. Inevitably, antitrust defendants 
will argue that the commercial realities of their industries dictate that the relevant markets be defined as two-sided, 
with plaintiffs arguing the opposite and distinguishing American Express based on the specific facts at issue in that 
case. That battle is most likely to be fought in future antitrust litigation regarding Internet services, social networking 
sites, health care, travel, media, and rideshare platforms. The majority’s opinion leaves open the possibility that modern 
Internet businesses selling advertisements to merchants and providing Internet services to consumers may not be 
subject to the same analysis as credit card providers. The Court acknowledges that “nontransaction” platforms, like 
newspapers, compete with different types of platforms (e.g., television networks) for advertisers but not necessarily 
for consumers. 

It remains to be seen whether this same logic could be used to differentiate social media platforms and Internet search 
providers that operate as two-sided transactional platforms. In fact, the head of the Justice Department’s Antitrust 
Division—who only two weeks earlier was handed a defeat by a district court judge in the division’s challenge to the 
AT&T and Time Warner merger that involved issues involving vertical consolidation and technology—has already said 
the decision will not necessarily prevent enforcement challenges to the conduct of leading technology platforms. 
And the Federal Trade Commission recently announced an in-depth series of hearings beginning this fall examining 
antitrust and consumer protection issues on topics that include platform businesses and the technology industry. 
Regardless, the Court’s decision creates a significant new obstacle for antitrust plaintiffs seeking to challenge vertical 
restraints in industries that arguably operate as two-sided platforms. Litigants should expect additional discovery 
and scrutiny into market definition in vertical restraint cases as defendants seek to shield themselves with the two-
sided platform approach outlined by the Court.

https://www.alston.com/en/
https://www.axios.com/makan-delrahim-in-aspen-1530038874-a289ad1a-012b-4ccb-9cb7-69658ee78c33.html?dlbk&te=1&nl=dealbook&emc=edit_dk_20180627
https://www.ftc.gov/news-events/press-releases/2018/06/ftc-announces-hearings-competition-consumer-protection-21st


    4

WWW.ALSTON.COM  

© ALSTON & BIRD LLP 2018

You can subscribe to future Antitrust and Financial Services & Products advisories and other Alston & Bird publications by  
completing our publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN n +86.10.85927500 

BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: 2828 North Harwood Street n 18th Floor n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street n Suite 600 n Raleigh, North Carolina, USA, 27601-3034 n 919.862.2200 n Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street n Suite 2100 n San Francisco, California, USA, 94105-0912 n 415.243.1000 n Fax: 415.243.1001
SILICON VALLEY: 1950 University Avenue n 5th Floor  n East Palo Alto, CA 94303-2282 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333

Leslie C. Overton
202.239.3012
leslie.overton@alston.com

John M. Snyder
202.239.3960
john.snyder@alston.com

Andrew J. Tuck
404.881.7134
andy.tuck@alston.com

Valarie C. Williams
404.881.7631
valarie.williams@alston.com

Select Members of Alston & Bird’s Antitrust Group

Select Members of Alston & Bird’s Financial Services & Products Group

Rodney J. Ganske
404.881.4996
rod.ganske@alston.com

Michael P. Kenny
404.881.7179
mike.kenny@alston.com

Matthew D. Kent
404.881.7948
matthew.kent@alston.com

Matthew D. Lawson
404.881.4650
matt.lawson@alston.com

B. Parker Miller
404.881.4970
parker.miller@alston.com

Lauren P. Giles
404.881.7447
lauren.giles@alston.com

Richard R. Willis
+32.2.550.3700
404.881.4937
richard.willis@alston.com

Laura Yens
212.210.9485
laura.yens@alston.com

M. Christina Young
404.881.4986
christy.young@alston.com

Randall L. Allen
404.881.7196
randall.allen@alston.com

Kelley Connolly Barnaby
202.239.3687
kelley.barnaby@alston.com

Debra D. Bernstein
404.881.4476
debra.bernstein@alston.com

Adam J. Biegel
202.239.3692
adam.biegel@alston.com

Teresa T. Bonder
415.243.1010
teresa.bonder@alston.com

Anthony M. Balloon
404.881.7262
tony.balloon@alston.com

Chris Baugher
404.881.7261
chris.baugher@alston.com

Marc D’Annunzio
404.881.7812
marc.dannunzio@alston.com

Duncan B. Douglass
404.881.7768
duncan.douglass@alston.com

http://www.alston.com
https://www.alston.com/en/resources/subscriptions-form
mailto:matt.lawson@alston.com
mailto:lauren.giles@alston.com
mailto:richard.willis@alston.com
mailto:laura.yens@alston.com
mailto:christy.young@alston.com
mailto:tony.balloon@alston.com
mailto:chris.baugher@alston.com
mailto:marc.dannunzio@alston.com
mailto:duncan.douglass@alston.com

	_GoBack

