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Litigation under the Employee Retirement Income Security Act of
1974, as amended, (ERISA) has steadily continued in recent years.
Employers and plan sponsors are surely considering ways to mini-
mize costs and publicity, should they get sued. Arbitration—dis-
pute resolution before an arbitrator or group of arbitrators instead
of a judge—may seem attractive. It can certainly be less expensive,
and more private, than going to federal court.

The Ninth Circuit recently opined bowever, that an arbitration
agreement, signed by participants at the start of their employ-
menit—not signed by anyone with authority to bind an ERISA plan
and not part of the plan documents—cannot require participants
who file a breach of fiduciary duty claim “on bebalf of the plan” to
submit those claims to arbitration.” This article will recap the rea-
soning of that decision, and what questions remain unanswered.
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Alston & Bird, LLP, where her practice involves defending plan spon-
sors and fiduciaries in claims for breach of fiduciary duty under ERISA,
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of this article were drafted with the assistance of Duke University law
student, Aaron Wasser.
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ARE MANDATORY ARBITRATION CLAUSES IN
EMPLOYMENT CONTRACTS ENFORCEABLE?

The Federal Arbitration Act (FAA) governs arbitration agreements
in contracts involving transactions in interstate commerce, including
employment contracts.? The FAA “was enacted in . . . response to
widespread judicial hostility to arbitration agreements.” In short, the
FAA states that written arbitration agreements “shall be valid, irrevo-
cable, and enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.”

Early Supreme Court decisions expressed reluctance to enforce
arbitration clauses within contracts of adhesion—those formed
between parties with uneven bargaining power, as is often the case
with employers and employees.> Furthermore, the Supreme Court
was similarly reluctant to enforce the FAA where federal statutory
rights were implicated.® However, in a series of cases throughout the
1980s, the Supreme Court modified its approach toward arbitration.
In particular, in 1983 the Court noted its (frequently cited) edict that
the FAA embodies a “liberal federal policy favoring arbitration agree-
ments,” one which should presumably color judicial decision making
“notwithstanding any state substantive or procedural policies to the
contrary.”” Thereafter, “the Supreme Court abandoned its prior skepti-
cism regarding arbitration of federal claims and held that arbitration
agreements could be enforced with respect to a broad range of fed-
eral statutes: against consumers seeking to vindicate federal antitrust
laws, investors seeking to vindicate the securities laws, and employees
seeking to vindicate federal anti-discrimination laws.”® In the interven-
ing years, the Supreme Court has continued to broaden the scope of
the FAA, holding that nearly all federal statutory claims are arbitrable
unless Congress expressly provides otherwise.’

In a significant 1991 decision—Gilmer v. Interstate/Jobnson Lane,
the Supreme Court upheld the enforceability of mandatory employ-
ment arbitration agreements.’® Since then, American employers are
increasingly requiring employees to sign mandatory arbitration agree-
ments. According to a 2017 study by the Economic Policy Institute,
since the early 2000s, the percentage of employees subject to man-
datory arbitration clauses has more than doubled and now exceeds
55 percent. Among companies with 1,000 or more employees, 65.1
percent have mandatory arbitration agreements. And, of the employ-
ers who require mandatory arbitration, 30.1 percent also include class
action waivers in their procedures.

Because the FAA mandates that district courts shall direct the par-
ties to proceed to arbitration on issues as to which an arbitration
agreement has been signed, “the FAA limits courts’ involvement to
determining: (1) whether a valid agreement to arbitrate exists and,
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if it does, (2) whether the agreement encompasses the dispute at
issue.”!? “If the response is affirmative on both counts, then the [FAA]
requires the court to enforce the arbitration agreement in accordance
with its terms.”" Notably, the party opposing arbitration—usually the
employee—bears the “burden of proving that the claims at issue are
unsuitable for arbitration.”"

CAN EMPLOYEE-PARTICIPANTS BE FORCED TO
ARBITRATE ERISA CLAIMS?

There are generally two types of claims that may be brought under
ERISA. First, a participant can bring a claim under ERISA Section 502(a)
(D(B) “to recover benefits due to him under the terms of his plan, to
enforce his rights under the terms of the plan, or to clarify his rights
to future benefits under the terms of the plan.”*> Such claims are most
often individualized claims, regarding health, disability, or other types
of insurance benefits. Second, a participant can bring a claim under
ERISA Section 502(a)(2) for breach of fiduciary duty.'® Such claims are
brought on behalf of the plan itself, requiring the fiduciary to “make
good to such plan any losses to the plan resulting from each such
breach, and to restore to such plan any profits of such fiduciary which
have been made through use of assets of the plan.”"”

The plain language of ERISA itself does not explicitly permit, or
prohibit, arbitration for either type of ERISA claim. As such, courts
have generally held that Congress “did not intend to prohibit arbitra-
tion of statutory ERISA claims.”*® This seems to make sense for individ-
ual claims for benefits brought under Section 502(2)(1)(B). But what
about claims for breach of fiduciary duty brought “on behalf of” a plan
under Section 502(a)(2)?

This issue was recently brought to light in Munro v. University
of Southern California.”® In Munro, participants in the University of
Southern California retirement plan filed an action against the uni-
versity and others, alleging violations of fiduciary duties under ERISA
Section 502(a)(2) regarding the fees in the university’s retirement plan.
This case was one of a wave of class action lawsuits filed since 2016
against over a dozen private universities alleging mismanagement of
their Section 403(b) plans.?

In response, the university filed a motion to compel arbitration,
based upon arbitration agreements that the named plaintiffs signed
upon beginning their employment. Plaintiffs argued that their ERISA
claims were not arbitrable because “[olne of the purposes of Congress
in enacting ERISA was to ‘providle] for appropriate remedies, sanc-
tions, and ready access to the Federal courts.””* Even though Plaintiffs
signed arbitration agreements, Plaintiffs argued they were not required
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to arbitrate their fiduciary duty claims under 29 U.S.C. Sections 1132(a)
(2) and 1109 because claims under 29 U.S.C. Sections 1132(a)(2) and
1109 are brought on behalf of the plans themselves, and plaintifts’
individual arbitration agreements cannot bind the plans. Although the
university agreed that plaintiffs’ arbitration agreements cannot bind
the plans, the university argued that the agreements still bind plain-
tiffs—and since it was plaintiffs bringing the claim on behalf of the
plans, plaintiffs were required to arbitrate.

Citing ample case law from within the Ninth Circuit, the Munro
district court held that, in general, ERISA claims are potentially sub-
ject to arbitration when the parties have executed a valid arbitration
agreement.”* The district court nevertheless rejected the university’s
motion to compel arbitration of plaintiffs’ breach of fiduciary duty
claims. Specifically, the district court noted that numerous courts
have held that “waivers” and “releases” signed by individual partici-
pants cannot bar claims made by the same participants on behalf of
a retirement plan under ERISA Section 502(a)(2) because “Section
502(a)(2) claims are, by their nature, plan claims.”® The court was
persuaded that the same rule should apply to participants’ agree-
ments to arbitrate. In short, “[jlust as a participant suing on behalf of
a plan under Section 502(a)(2) cannot waive a plan’s right to pursue
claims, a participant cannot waive a plan’s right to file its claims in
court.”*

The district court rejected the university’s attempt to draw a line
between: (1) a participants’ ability to release their right to pursue a
plan’s claims, and (2) a participants’ ability to release their right to
pursue a plan’s claims in court.”® The district court noted that—much
like the instances where the plans have not consented to “release”
their right to pursue claims, here, the plans have not consented to
release their rights to proceed in court.?® The district court went on to
reason that, when a suit is brought on behalf of a plan under Section
502(a)(2), the lawyer bringing the suit is litigating the plan’s claims. %/
Because the claims belong to the plan, the plan occupies the position
of a client, and is the one vested with the right to decide when to settle
or submit to arbitration.*

In so holding, the district court noted how its opinion “makes practi-
cal sense and is closely aligned with the goals of ERISA.”® Specifically,
one of ERISA’s main purposes is “[tlo protect pension plans from loot-
ing by unscrupulous employers and their agents.”* So, the court rea-
soned that:

If the Court were to hold participants’ arbitration agreements
controlled their Section 502(a)(2) claims, fiduciaries could miti-
gate their ERISA obligations to their plans and erect barriers to
ERISA enforcement on behalf of plans by requiring employees to
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sign arbitration agreements—including provisions requiring con-
fidentiality, expedited arbitration procedures, limited discovery,
required splitting of arbitrators’ fees, and mandatory payment of
the prevailing party’s attorneys’ fees—as a condition of employ-
ment. Given that Section 502(a)(2) actions are almost exclusively
brought by participants, this would (1) guarantee fiduciaries
would essentially never be held to account for their potential
wrongdoings in court and (2) give fiduciaries many procedural
advantages at the outset of any Section 502(a)(2) action that they
would not be entitled to in a court proceeding. Allowing fiducia-
ries to limit their ERISA obligations in this manner would directly
conflict with the Supreme Court’s holding that “Congress enacted
ERISA to ‘protect ... the interests of participants in employee ben-
efit plans and their beneficiaries’ [and] ‘provid [e] for appropri-
ate remedies, sanctions, and ready access to the Federal courts.”
Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004). Indeed
allowing such arbitration agreements to control participants’
Section 502(2)(2) claims would, in a sense, be allowing the fox to
guard the henhouse.*

In sum, the district court held that participants cannot sign an arbi-
tration agreement, without the consent of a plan, that prevents the
participants from bringing a Section 502(a)(2) claim on behalf of the
plan.** The Ninth Circuit affirmed.?

WHAT ABOUT CLASS ACTIONS?

As Mumnro highlights, there is a distinction between ERISA claims
brought on behalf of an individual participant, and claims brought on
behalf of the “plan.” There is also a notable distinction between claims
brought on an individual versus a class-wide basis.

The Supreme Court recently settled a dispute among the Circuits
regarding the enforceability of class action waivers in employment
contracts in Epig Sys. Corp. v. Lewis.** In short, the Supreme Court
considered:

Should employees and employers be allowed to agree that any
disputes between them will be resolved through one-on-one arbi-
tration? Or should employees always be permitted to bring their
claims in class or collective actions, no matter what they agreed
with their employers?®

Although this may be a “debatable” question as a matter of pol-
icy, the Supreme Court held that the law is clear: the FAA mandates
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enforcement of arbitration agreements according to their terms—
including terms providing for individualized (i.e., nonclass) proceed-
ings.*® Therefore, arbitration agreements containing class and collective
action waivers are enforceable.

What this decision means for ERISA breach of fiduciary duty claims
under Section 502(a)(2) remains less clear. Even though the Supreme
Court held that an employee could bargain away his or her right
to sue on a classwide basis, the decision did not address situations
where claims are brought “on behalf of” an ERISA plan, or whether
an employee-participant could bargain away a plan’s right to sue on a
classwide basis. Notably, nothing in ERISA requires breach of fiduciary
duty claims to be brought as a class actions (although as a practical
matter, they generally are).

WHAT’S THE DEAL?

Courts are likely to grapple with the intersection of Munro and
Epig—specifically, whether and to what extent fiduciary breach
claims brought “on behalf of a plan” can be forced to arbitration, and
whether that can be done on a classwide basis. While Munro and Epiq
leave several unanswered questions regarding whether employer/plan
sponsors may compel employee-participants to arbitrate claims for
ERISA breach of fiduciary duty—should they want to?

As a general matter, arbitration fends to be faster than traditional
litigation. Arbitrations can take place in as little as 60 days.”’” In con-
trast, the median time from filing to trial in a civil case in federal court
is more than two years.®® Further, there is typically no discovery, or
far more limited discovery, in arbitration.* As a practical matter, the
faster track and limited discovery can translate into a reduction in costs.
Further, certain arbitrators already have specific subject matter expertise
in ERISA—a shortcut which (again) could save both time and money.

In addition, arbitration is confidential. Unlike federal court, arbi-
tration filings are not publicly available on Westlaw or PACER. This
greater level of privacy, however, comes with a hefty price tag. There
is no process to appeal an unfavorable arbitration decision. Nor does
individual arbitration buy a defendant any relief or finality on a class-
wide basis. Thus, even if permissible, employers/plan sponsors should
think carefully before going down that path.
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