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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Unclaimed Property ADVISORY n
APRIL 17, 2019 

Colorado’s New Revised Uniform Unclaimed Property Act Should Prompt 
Holder Action

The Colorado legislature has joined the trend of states adopting (or purporting to adopt) the Revised Uniform 
Unclaimed Property Act of 2016 (RUUPA) through the recent passage of Senate Bill 19-088. In particular, 
Section 1 of S.B. 19-088 generally enacts RUUPA with some Colorado-specific deviations retained from the 
state’s current unclaimed property framework. The bill was approved by the governor on April 16, 2019, 
and takes effect on July 1, 2020. 

Repeal of the $25 Reporting Deduction
S.B. 19-088 would repeal Colorado’s current $25 de minimis reporting deduction, which allows holders to 
deduct and retain 2% of the value or $25 (whichever is greater) per item of unclaimed property reported and 
delivered to the state treasurer.1 Because of this deduction, Colorado was historically a popular state in which 
to incorporate gift card issuing subsidiaries to avoid application of the so-called “third-priority” rule. That is, 
while gift cards were not exempt under Colorado law, issuers would only be required to remit to the state the 
net balance after taking the $25 deduction from each unredeemed gift card under the second-priority rule. 
And the state the card was sold in (i.e., the so-called “third-priority” state) would be precluded from arguing 
that Colorado’s laws did not apply to these gift cards, thus preempting the third-priority state’s claim to escheat 
any unredeemed balances.2

Accordingly, any company that has structured its gift card operations such that the gift card issuing entity 
is domiciled in Colorado should consider redomestication to another state since there will no longer be 
any advantage to remaining a Colorado entity for unclaimed property purposes. Other companies that 
have incorporated in Colorado to take advantage of the $25 deduction more generally should similarly 
consider redomestication. Colorado corporate law expressly allows a domestic corporation to convert to 
a foreign corporation.

1  Note that for certain property types, including demand, savings, or matured time deposits, the deduction is the lesser of 2% or $25.

2   The popularity of the “Colorado strategy” decreased significantly in recent years after courts held the third-priority rule to be unconstitutional, 
in favor of incorporating in states that fully exempt gift cards from escheat.
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There is also some question whether Colorado would attempt to enforce the repeal of this $25 deduction 
retroactively as a result of the transitional provision in S.B. 19-088 and thus attempt to claw back funds that 
a holder properly deducted from property it previously reported to the state. This is because, in generally 
keeping with RUUPA’s standard provisions, Section 38-13-1503 of the new bill states:

An initial report filed under this Article 13 for property that was not required to be reported before July 1, 
2020, but that is required to be reported under this Article 13, must include all items of property that would 
have been presumed abandoned during the five-year period preceding July 1, 2020, as if this Article 13 had 
been in effect during that period.

[Emphasis added.]

The five-year retroactivity provision (which is shorter than RUUPA’s standard 10-year provision) should 
undoubtedly concern holders and is of questionable constitutionality; other states that have adopted RUUPA 
face similar scrutiny. Section 38-13-1503 would on its face require holders to report and remit formerly 
non-escheatable property going back to July 1, 2015. This could place a heavy financial burden on holders 
with substantial amounts of previously exempt property.

But we do not believe that Section 38-13-1503 applies to amounts validly deducted from property that 
was included on previously filed reports, even when the deduction resulted in no money being remitted 
to the state on an item because it reduced the remittable balance to $0. Colorado’s current statute permits 
holders to take the deduction only on property that was actually reported to the state. Therefore, a  
$25 deduction taken from unclaimed property by holders should not be considered “property that was not 
required to be reported before July 1, 2020,” and the retroactivity provision should not apply on its face. 
However, if a holder did not report property because its value was less than $25, the deduction technically 
may not apply; thus, the state treasurer could theoretically assert that the retroactivity provision requires 
the escheat of the full value of this property because the holder failed to fully comply with the de minimis 
deduction requirements, although we feel this would be an exercise of poor policy-making and run counter 
to the will of the legislature that previously enacted this deduction. 

Any holder that has not affirmatively reported items of $25 or less to the state in the past should consider 
taking affirmative steps to report these items before the new law will take effect to ensure that the holder 
will be able to take advantage of the deduction (e.g., through a voluntary disclosure or other clean-up 
process). Alternatively or in conjunction with this, a holder could redomesticate from Colorado to a state 
that has an exemption for gift cards as well as de minimis balances, such as Michigan ($25), which would 
apply to property other than gift cards. 

Gift Cards and Gift Certificates – Maintaining the Status Quo
S.B. 19-088 departs from standard RUUPA treatment of gift cards and gift certificates. Under Colorado’s current 
statute, Section 38-13-108.4(3), “gift certificates” issued for food, products, goods, or services—in contrast to 
gift certificates redeemable in cash—are exempt.  And under Section 38-13-108.9, Colorado also exempts 
“gift cards” but only when the holder’s or issuer’s annual gross receipts from the sale or issuance of gift cards 
is $200,000 or less. While the statute’s definition of “gift cards” does not distinguish between gift cards and gift 
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certificates (and “gift certificate” is not defined), since 2005, Colorado’s attorney general has oddly interpreted 
the exemption for “gift certificates” to apply to only paper certificates without any electronic component. 
Gift cards and stored-value cards, in contrast, are generally subject to reporting and remitting. 

S.B. 19-088 would generally codify the attorney general’s opinion and preserve the current statutory 
framework for these instruments. In particular, gift cards would be presumed abandoned five years after 
the later of the date of purchase or its most recent use. And the bill retains the exemption for gift cards 
sold or issued by a holder or issuer that receives annual gross receipts of $200,000 or less from the sale or 
issuance of gift cards. In addition, the bill explicitly exempts paper certificates redeemable for goods or 
services. However, stored-value cards are subject to a three-year dormancy period.

Because S.B. 19-088 does not take effect until July 1, 2020, holders have some time to consider the impact 
of the provisions on their operations and react accordingly.
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You can subscribe to future Unclaimed Property advisories and other Alston & Bird publications by completing our publications 
subscription form.

Alston & Bird offers clients unparalleled experience dealing with issues involving state unclaimed property/escheat laws. Our five senior 
attorneys with unclaimed property experience together have more than 85 years of experience advising major corporations on unclaimed 
property matters. We assist our clients in analyzing complex legal issues, obtaining legal opinions, conducting multistate/multi-entity 
internal compliance reviews, designing corporate compliance policies, advising clients on planning and related restructurings, negotiating 
voluntary disclosure agreements, defending single-state and multistate audits, litigating unclaimed property issues, and influencing 
unclaimed property policy and administration.

Click here for Alston & Bird’s Tax Blog

Please direct any questions to the following members of Alston & Bird’s Unclaimed Property Group:
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