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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Federal Tax ADVISORY n
OCTOBER 1, 2019 

NOL Regulations Proposed

Treasury has proposed regulations under Section 382(h)(6). 84 FR 47455. That section addresses built-in 
income and deduction items of a loss corporation and how they interact with a Section 382 limitation on 
the utilization of losses after an ownership change. 

In general, if the loss corporation recognizes a built-in loss in the five years after an ownership change, that 
loss can be subject to the Section 382 deduction limitation, just as if it were a net operating loss (NOL). But 
if it recognized a built-in gain during that period, the gain can increase the amount of deductible NOLs. 

In Notice 2003-65, the IRS created two safe harbors for how to extend those principles to income and 
deduction items. For loss corporations with built-in gains in assets and operating income, the preferable 
choice has been the Section 338 approach, which allows the corporation to treat its foregone depreciation 
as built-in gain. The foregone depreciation is the difference between the actual depreciation and the 
depreciation if a Section 338 election had been made at the change date. 

On the other hand, the so-called 1374 method is mostly used by corporations with built-in losses. And if 
they recognize any taxable discharge of indebtedness income in the first year after the change date, that 
amount will be treated as built-in gain and increase their NOL usage. 

The most important feature of the proposal is to eliminate the 338 approach. Many objections will be 
lodged with Treasury about this change, and it may not hold. Meanwhile, Notice 2003-65 remains in effect, 
and taxpayers can use it.

For more information, please contact Jack Cummings at 919.862.2302.
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http://www.alston.com/services/tax/federal/
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You can subscribe to future Federal Tax advisories and other Alston & Bird publications by completing our 
publications subscription form. 

Click here for Alston & Bird’s Tax Blog. 
Stay engaged with the aftereffects of the Tax Cuts and Jobs Act with our new resource page. 

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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