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SEC Provides Guidance on Shareholder Proposals

On October 16, 2019, the staff of the Division of Corporation Finance of the U.S. Securities and Exchange
Commission (SEC) released Staff Legal Bulletin (SLB) No. 14K (CF) to provide guidance on Rule 14a-8 under
the Securities Exchange Act of 1934. This bulletin is a follow-up to guidance provided by the staff last
October in SLB 14J.

Specifically, SLB 14K provides guidance on:

« The analytical framework used in Rule 14a-8(i)(7).

« The analysis required by the board of directors in making no-action requests on policy issues they
deemed not significant to the company.

+ The scope of the micromanagement exclusion under Rule 14a-8(i)(7).

« The required format of proof of ownership letters.

The“ordinary business” exception under Rule 14a-8(i)(7) allows companies to exclude shareholder proposals
that“deal with a matter relating to the company’s ordinary business operations.'This rule helps ensure ordinary
business problems are the responsibility of company management and the board of directors rather than
shareholders at an annual meeting. The staff looks to a proposal’s subject matter and the degree to which the
proposal “micromanages” the company for whether it would qualify under the ordinary business exception.

Analytical Framework

Under the first step of the analysis, a proposal’s subject matter, the staff has previously stated that the
exception depends on the connection between a policy issue and the company’s business operations.
The staff uses a company-specific approach in applying this analysis because some policy issues are more
“significant” to certain companies than others.

In SLB 14K, the staff further clarified that the determination for exclusion should be whether the proposal
relates to a company’s ordinary business or raises an issue that“transcends”the company’s ordinary operations.
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When submitting no-action requests, companies should focus on the level of significance the issue has
on the company’s business. The staff noted that in the most recent proxy season, no-action requests that
included a detailed analysis of the board’s decision, including a nonexclusive list of substantive factors,
were more helpful in determining whether to allow a Rule 14a-8(i)(7) exception. The staff suggested that
a board’s analysis include:

« Whether the company has previously addressed the issue, including the company’s subsequent
actions, intervening events, and other indicators of shareholder engagement on the issue. The staff
suggests that after a previous proposal receives significant support, the company should engage with
its shareholders and include a description in its no-action request on how its view on the significance
of the issue was influenced by shareholder engagement and list steps the company took to address
concerns expressed in the current proposal.

« The difference between a proposal’s request and the actions the company previously took to address
the issue.

« Insight into whether the proposal raises significant policy issues for the company.

Micromanagement

The second consideration under the ordinary business exception is whether a proposal micromanages the
company. The staff has noted that this determination falls on how a proposal advocates for addressing the
issue rather than the content of the issue. The staff looks to whether the strategy or method a proposal
seeks to use in addressing an issue would supersede the decision-making power of management and the
board. If a proposal is overly prescriptive and limits the discretion of management and the board, the staff
may deem it to be micromanaging the company.

If a company wishes to exclude a proposal under the micromanagement prong, it should include a detailed
analysis on how the proposal restricts management and the board from utilizing their decision-making
powers and impedes their ability to meet their fiduciary duties.

Proof of Ownership Letters

Under Rule 14a-8(b), shareholders are required to prove eligibility, including that they continuously held the
required amount of shares for at least one year before submitting a proposal. The staff previously released
a suggested format shareholders could use to verify ownership. However, the staff rejects the exclusion
of proposals simply because they did not follow the suggested format. The SEC explained its position in
SLB 14K to make clear that the suggested format is not mandatory, and companies must allow proposals
that meet the evidentiary requirements but deviate in their format.



http://www.alston.com
https://www.sec.gov/interps/legal/cfslb14f.htm

WWW.ALSTON.COM

You can subscribe to future Securities advisories and other Alston & Bird publications by completing our publications subscription form.

If you would like more information, please feel free to contact one of the attorneys in our Securities Group.

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2019

ATLANTA: One Atlantic Center = 1201 West Peachtree Street = Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax:404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 ® No. 7 Guanghua Road = Chaoyang District ®= Beijing, 100004 CN = +86 10 8592 7500
BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars ® B-1050 Brussels, BE ® +32 25503700 ® Fax: +32 2 5503719
CHARLOTTE: Bank of America Plaza ® 101 South Tryon Street ® Suite 4000 ® Charlotte, North Carolina, USA, 28280-4000 ® 704.444.1000 = Fax: 704.444.1111
DALLAS: Chase Tower ® 2200 Ross Avenue ® Suite 2300 = Dallas, Texas, USA, 75201 = 214.922.3400 = Fax: 214.922.3899

LONDON: 5th Floor, Octagon Point, St. Paul's = 5 Cheapside ® London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax: 213.576.1100
NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 2122109400 = Fax: 212.210.9444

RALEIGH: 555 Fayetteville Street = Suite 600 = Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street ® Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax:415.243.1001
SILICON VALLEY: 950 Page Mill Road = Palo Alto, California, USA, 94304 = 650-838-2000 = Fax: 650.838.2001

WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 2022393300 = Fax:202.239.3333



http://www.alston.com
http://www.alston.com
https://www.alston.com/en/resources/subscriptions-form
http://www.alston.com/services/corporate-finance/finance/corporate-securities/

