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“Waving” Farewell to Opposition of Stay Relief: Forbearance Agreements  
and Prepetition Waivers  
by David Wender and Aleia M. Hornsby

The filing of a bankruptcy petition triggers an automatic stay, which enjoins most collection and enforcement 
actions by creditors, collection agencies, or governmental agencies against the debtor or the debtor’s property.  
It is perhaps one of the most important protections – and even a powerful tool – available to debtors in a 
bankruptcy. Concomitantly, the automatic stay also serves as an inconvenience to lenders seeking to exercise 
their remedies after the debtor’s default. One way lenders attempt to combat the delay in exercising their 
remedies caused by the automatic stay is to include a provision for a waiver of the automatic stay.    

While Georgia courts have held that prepetition waivers of the debtor’s right to contest stay relief are 
enforceable, such agreements are not per se enforceable, nor are they self-executing in favor of the lenders. 
Although there is no uniform test for enforceability, bankruptcy courts in Georgia have considered various 
factors – commonly referred to as “Desai” factors – in determining whether a prepetition waiver of the 
automatic stay should be enforced. These factors include:

•	 The sophistication of the party making the waiver;

•	 The consideration for the waiver, including the creditor’s risk and length of time the waiver covers;

•	 Whether other parties would be affected by the waiver, including the unsecured creditors and junior 
lienholders; and 

•	 The feasibility of the debtor’s plan.

In In re Orchard Hills Baptist Church, Inc., the court considered these factors after the lender moved for relief 
from the automatic stay under Sections 362(d)(1) & (2). Central to the issue of stay relief was the enforceability 
of the waiver provision in the forbearance agreement, which stated in relevant part:
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[Debtor] agree[s] that, in the event that a petition for relief is filed under the Bankruptcy Code by or against the 
[Debtor], they will not oppose any motion or application filed by the Lender requesting immediate relief from the 
automatic stay by 11 U.S.C. § 362 to permit Lender to exercise its rights and remedies as a secured party under 
the Loan and Collateral documents (emphasis added).

The court found that the waiver was enforceable and that there was no compelling equitable reason to 
forgo its enforcement. Nevertheless, the court next considered whether the lender was entitled to relief 
from the stay. Despite the waiver’s enforceability, the court rejected the lender’s argument that the waiver 
itself constituted “cause” for relief from stay under Section 362(d)(1), explaining that the language in the 
waiver did not entitle the lender to relief but merely gave the lender the ability to seek such relief unopposed 
by the debtor/borrower. Applying Section 362(d)(2), which contemplates the equity in the collateral and 
whether the collateral is necessary to an effective reorganization, the court granted the lender relief from stay.  
The lender proved there was no value in the collateral and, because the lender’s motion was unopposed 
via the waiver provision, the debtor could not meet its burden of proving that the property was necessary 
to an effective reorganization. Thus the lender was entitled to relief from stay.

Although stay relief waivers may not be self-fulfilling, lenders considering including such automatic stay 
waivers in their forbearance agreements should take note of the Desai factors in determining whether the 
waiver’s enforcement would not violate public policy.     

 

https://www.alston.com/en/


 			   3WWW.ALSTON.COM 			   3

WWW.ALSTON.COM 	

© ALSTON & BIRD LLP 2019

You can subscribe to future Financial Restructuring & Reorganization advisories and other Alston & Bird publications by 
completing our publications subscription form.  

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

ATLANTA: One Atlantic Center  n  1201 West Peachtree Street  n  Atlanta, Georgia, USA, 30309-3424  n  404.881.7000  n  Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing  n  Suite 21B2  n  No. 7 Guanghua Road  n  Chaoyang District  n  Beijing, 100004 CN  n  +86 10 8592 7500
BRUSSELS: Level 20 Bastion Tower  n  Place du Champ de Mars  n  B-1050 Brussels, BE  n  +32 2 550 3700  n  Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza  n  101 South Tryon Street  n  Suite 4000  n  Charlotte, North Carolina, USA, 28280-4000  n  704.444.1000  n  Fax: 704.444.1111
DALLAS: Chase Tower  n  2200 Ross Avenue  n  Suite 2300  n  Dallas, Texas, USA, 75201  n  214.922.3400  n  Fax: 214.922.3899
LONDON: 5th Floor, Octagon Point, St. Paul’s  n  5 Cheapside  n  London, EC2V 6AA, UK  n  +44.0.20.3823.2225
LOS ANGELES: 333 South Hope Street  n  16th Floor  n  Los Angeles, California, USA, 90071-3004  n  213.576.1000  n  Fax: 213.576.1100
NEW YORK: 90 Park Avenue  n  15th Floor  n  New York, New York, USA, 10016-1387  n  212.210.9400  n  Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street  n  Suite 600  n  Raleigh, North Carolina, USA, 27601-3034  n  919.862.2200  n  Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street  n  Suite 2100  n  San Francisco, California, USA, 94105-0912  n  415.243.1000  n  Fax: 415.243.1001
SILICON VALLEY: 950 Page Mill Road  n  Palo Alto, California, USA, 94304  n  650-838-2000  n  Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building  n  950 F Street, NW  n  Washington, DC, USA, 20004-1404  n  202.239.3300  n  Fax: 202.239.3333

Gerard S. Catalanello
212.210.9509
gerard.catalanello@alston.com

Dennis J. Connolly
404.881.7269
212.905.9154
dennis.connolly@alston.com

Jonathan T. Edwards
404.881.4985
212.905.9126
jonathan.edwards@alston.com
 
William Hao
212.210.9417
william.hao@alston.com 

Aleia M. Hornsby
404.881.4088
Aleia.Hornsby@alston.com

Leib M. Lerner
213.576.1193
leib.lerner@alston.com

Diane C. Stanfield
213.576.1039
diane.stanfield@alston.com

Grant T. Stein
404.881.7285
grant.stein@alston.com

William S. Sugden
404.881.4778
will.sugden@alston.com

James J. Vincequerra
212.210.9503
james.vincequerra@alston.com

John W. Weiss
212.210.9412
john.weiss@alston.com

David A. Wender
404.881.7354
david.wender@alston.com

https://www.alston.com/en/
https://www.alston.com/en/
https://www.alston.com/en/resources/subscriptions-form

