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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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Securities Litigation Risk Arising Out of the Coronavirus Pandemic

The spread of the coronavirus (COVID-19) across the world has rocked the global economy and led to a sudden U.S. 
stock market decline reminiscent of the 2008 recession. Because of this, companies and boards across industries face 
unexpected and unprecedented complex legal, business, and operational issues. Such market-impacting events 
often lead to stock-drop litigation, governmental agency investigations, books and records requests, and shareholder 
derivative actions regarding board oversight. It is important for boards and senior management to consider how to 
manage the risks associated with those potential actions. 

No company could have predicted the coronavirus specifically. Nevertheless, an opportunistic plaintiffs’ bar may 
argue that a company’s disclosures more generally failed to warn of a company’s risks related to a pandemic like 
the coronavirus (as plaintiffs did in the wake of Ebola and SARS). Companies that now face unforeseen major event 
cancellations, travel interruption, business continuity issues, customer losses, or product liability claims from this 
global health crisis are perhaps even more likely to face lawsuits or demands for information from shareholders. 

In particular, in the coming days and months, the impact of the coronavirus will present unique challenges for 
companies required to provide disclosures to shareholders and the SEC. SEC Chairman Jay Clayton recently asked 
companies to “provide investors with insight regarding their assessment of, and plans for addressing, material risks 
to their business and operations resulting from the coronavirus to the fullest extent practicable to keep investors and 
markets informed of material developments.” The SEC emphasized that the coronavirus is likely to impact companies 
beyond those with significant operations in China and reminded companies disclosing material information related 
to the coronavirus to “take the necessary steps to avoid selective disclosures and to disseminate such information 
broadly.”

Plaintiffs’ firms may also invoke Regulation S-K to bring claims for misstatements and omissions related to the impact 
of the coronavirus. Companies should pay special attention to Item 105, requiring disclosure in the Risk Factor section 
of the “most significant factors that make an investment in the registrant or offering speculative or risky,” and to Item 
303, requiring disclosure in the MD&A section of “known trends or uncertainties” expected to have a “material” impact 
on “net sales or revenues or income.” Whether these regulations could successfully give rise to a private claim under 
Section 10(b) of the Securities Exchange Act of 1934 is jurisdiction-specific because of a split among the federal 
circuit courts of appeals. 

https://www.alston.com/en/
http://www.alston.com/services/litigation/securities-litigation/
https://www.sec.gov/news/press-release/2020-53
https://www.sec.gov/news/press-release/2020-53
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In response to these evolving risks, companies should consider whether their public filings appropriately disclose 
coronavirus-related risks. Thoughtfully drafted disclosures relating to performance, product safety, and projections 
will be critical to mitigate potential securities litigation risk. Boards should give deliberate thought to documenting 
their consideration of, and response to, the coronavirus. Shareholder plaintiffs can use investigative tools such as 
books and record requests to gain access to documents that reflect the board’s consideration of these issues, and such 
documents—or lack thereof—may provide the basis for future shareholder derivative actions regarding the board’s 
duties. Companies should also exercise particular caution with public statements concerning areas of their business 
that may be affected and will want to review their forward-looking guidance and risk factors for potential updates. 

Alston & Bird has formed a multidisciplinary task force to advise clients on the business and legal implications 
of the coronavirus (COVID-19). You can view all our work on the coronavirus across industries and subscribe to 
our future webinars and advisories.

http://www.alston.com
https://www.alston.com/en/resources/coronavirus/overview
https://www.alston.com/en/insights/?keyword=Coronavirus&reload=false&scroll=499.7685546875
https://www.alston.com/en/resources/subscriptions-form
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You can subscribe to future Securities Litigation advisories and other Alston & Bird publications by completing our  
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN n +86.10.85927500 

BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: Chase Tower n 2200 Ross Avenue n Suite 2300 n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
LONDON: 5th Floor n Octagon Point, St. Paul’s n 5 Cheapside n London, EC2V 6AA, UK n +44.0.20.3823.2225
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street n Suite 600 n Raleigh, North Carolina, USA, 27601-3034 n 919.862.2200 n Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street n Suite 2100 n San Francisco, California, USA, 94105-0912 n 415.243.1000 n Fax: 415.243.1001
SILICON VALLEY: 950 Page Mill Road n Palo Alto, California, USA 94304-1012 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333
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