A Indiana
i Hospital Advocating for Indiana Hospitals Since 1921

Association

March 27, 2020
VIA EMAIL

Survey & Operations Group

Center for Clinical Standards & Quality
Centers for Medicare & Medicaid Services
61 Forsyth Street S.W.

Suite 4T20

Atlanta, Georgia 30303

Re: State Hospital Association Group §1135 Waiver Request

Dear Deputy Director:

Please accept this letter as a group request on behalf of the Indiana Hospital
Association and the below-listed sixteen (16) state hospital associations for a
waiver of certain federal Medicare requirements under §1135 of the Social
Security Act. This request is specific and limited to only those “Additional
Approved Waivers” issued by the Centers for Medicare & Medicaid Services
(CMS) on March 26, 2020. A copy of these “Additional Approved Waivers” is
attached hereto as Attachment A. Each hospital association listed below has
authorized the submission of this request. Additionally, each association has
reasonably determined 1) the Medicare requirements contained in the list of
“Additional Approved Waivers” pose challenges for the health care delivery
system in their states; 2) these waivers will assist their providers in addressing the
challenges posed by the COVID-19 pandemic; and 3) all providers subject to
these waivers are similarly situated. Individual providers may submit additional
requests based on their unique circumstances. We understand that CMS will likely
issue additional blanket waivers in the future.

Here is a list of the state hospital associations on whose behalf this letter is

submitted:

Arizona Montana
Arkansas Nebraska
Colorado North Dakota

Florida Oklahoma
Georgia Utah
Kansas Vermont

Maine Wisconsin

Massachusetts Nevada
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We very much appreciate the efforts of the Centers for Medicare & Medicaid
Services to address the needs of America’s health care providers during this
public health emergency.

If you have any questions regarding this matter, please do not hesitate to contact
Mr. Brian Betner at Hall Render, Killian Heath & Lyman. Hall Render serves as
IHA's General Counsel, and Mr. Betner played a central role in organizing this
effort. Mr. Betner can be reached at bbetner@hallrender.com.

Sincerely,

y I A

Brian Tabor, President
Indiana Hospital Association
btabor@ihaconnect.org

cc: Tim Kennedy, Hall Render Killian Heath & Lyman


mailto:bbetner@hallrender.com
mailto:btabor@ihaconnect.org

ATTACHMENT A

Enclosure — Addidonal Approved Waivers

Hospitals. Psychiatric Hospitals. and CAHs:

Emergency Medical Treatment and Active Labor Act (EMTALA). CMS is waiving
the enforcement of section 1867(a) of the Social Secunty Act (the Emergency Medical
Treatment and Active Labor Act, or EMTALA). This will allow hospitals, psvchiatric
hospitals, and CAHs to screen patients at a location offsite from the hospital’s campus to
prevent the spread of COVID-19, in accordance with the state emergency preparedness or
pandemic plan

Verbal Orders. CMS 1s warving the requirements of §482.23, §482.24 and
§485.635(d)(3) to allow for additional flexibilities related to verbal orders where read-
back verification is still required but authentication may occur later than 48 hours. This
will allow for more efficient freatment of patients in a surge sifuation. Specifically, the
following requirements are waived:

o §482.23(c)3)(1)- If verbal orders are used for the use of drugs and biclogicals
{except immunizations), they are to be used infrequently;

o §482.24(c)2) - All orders, including verbal orders, st be dated, timed. and
authenticated promptly by the ordering practitioner or by another practitioner who
is responsible for the care of the patient;

o §482.24(c) 3} Hospitals may use pre-printed and electronic standing orders,
order sets, and protocols for patient orders. This would include all subparts at
§482.24(c)(3).

o §485.635(d)(3)- Although the regulation requires medication administration be
based on a written. signed order, this does not preclude the CAH from using
verbal orders. A practitioner responsible for the care of the patient nst
authenticate the order in writing as soon as possible after the fact.

Reporting Requirements. CMS 15 waiving the requirements at 42 CFR. §482.13(g)
{(1)(1)-(11) which require hospitals to report patients in an infensive care unit whose death
1s cansed by their disease process but who required soft wrist restraints to prevent pulling
tubes/TVs may be reported later than close of business next business day, provided any
death where the restraint may have confributed is continued to be reported within
standard time limits. Due to current hospital surge, we are waiving this requirement fo
ensure hospitals are focusing on increased care demands and patient care.

Patient Rights. 42 C.FRE. §482.13. CMS is waiving requirements under this section only
for hospitals which are considered to be impacted by a widespread outbreak of COVID-
19 Hospitals that are located in a State which has widespread confirmed cases (i.e., 6-50
or more confirmed cases), as updated under the CDC States Reporting Cases of COVID-
19 to CDC at https:/wanw.cde. gov/coronavims’ 201 9-neov/cases-updates/ cases-in-
us.hitml would not be required to meet the following requirements:

o 42 CFE §482 13(d)(2) with respect to timeframes in providing a copy of a

medical record.
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o 42 CFE §482.13(h) related to Patient visitation, including the requirement to
have written policies and procedures on visitation of patients who are in COVID-
19 isolation and quarantine processes.

o 42 CFR 5482 13(e)(C)(1)(11) regarding seclusion.

Sterile Compounding. 42 CFE. §482.25(b)(1) and §485.635(a)(3). CMS is waiving
these requirements in order to allow used face masks to be removed and retained in the
compounding area to be re-donned and reused during the same work shift in the
compounding area only. Tis will conserve scarce face mask supplies which will help
with the impending shortage of medications. While TUSP797 also outlines this, CMS will
not be reviewing the use and storage of facemasks under these requirements.

Detailed Informartion Sharing for Discharge Planning for Hospitals and CAHs:

CMS is waiving the requirement to provide detailed information regarding discharge
planning as outlined in 42 CF K. §482.43(a)(8). §482.61(e). and 485.642(a)(8). described
below:

The hospital, psychiatric hospital, and CAH must assist patients, their families, or the
patient's representative in selecting a post-acute care provider by using and sharing data
that includes, but 15 not limited to, HHA, SWF, IRF, or LTCH data on quality measures
and data on resource use measures. The hospital must ensure that the post-acute care data
on quality measures and data on resource use measures is relevant and applicable to the
patient's goals of care and treatment preferences.

Discharge Planning for Hospitals. 42 CF. R §482 43(c) CMS is waiving all the
requirements and subparts related to post-acute care services, so as to expedite the safe
discharge and movement of patients among care settings, and to be responsive fo fluid
sifuations in various areas of the country. CMS is waiving the requirement that for those
patients discharged home and referred for HHA services, or for those patients transferred
to a SNF for post-hospital extended care services, or transferred to an IRF or LTCH for
specialized hospital services, the hospital nmst;

o 8482 43(c)(1) include in the discharge plan a list of HHAs, SNFs, IRFs. or
LTCHs that are available fo the patient.

o 5482 43(c)2) must inform the patient or the patient's representative of their
freedom to choose among participating Medicare providers and suppliers of post-
discharge services ....and that,

o 8482 43(c)(3) The discharge plan nmst identify any HHA or SNF to which the
patient is referred in which the hospital has a disclosable financial interest, as
specified by the Secretary, and any HHA or SNF that has a disclosable financial
interest in a hospital under Medicare.

Medical Staff. 42 CF R §482.22(a) and §485.627(a).CMS is waiving these
requirements to allow for physicians whose privileges will expire to confinue practicing
at the hospital or CAH and for new phyysicians to be able to practice in the hospital or
CAH before full medical staff'governing bodv review and approval.
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Medical Records Timing. 42 CF R §482 24(c)(4)(viii) and §485 638(a)(4)(1ir). CMS5 is
waiving these requirements related to medical records to allow flexibility in completion
of medical records within 30 days following discharge and for CAHs that all medical
records must be prompily completed. This flexibility will allow clinicians to focus on the
patient care at the bedside during the pandemic.

Flexibility in Patient Self Determination Act Requirements (Advance Directives):
CMS is waiving the requirements at section 1902(a)(>8) and 1902(w)({ 1){A) for
Medicaid. 1852(1) (for Medicare Advantage); and 1866(f) and 42 CTFR 439.102 for
Medicare. which require hospitals and CAHs to provide information about its advance
directive policies to patients. We are waiving this requirement to allow for staff to more
efficiently deliver care to a larger number of patients. This would not apply to the
requirements at §482.13(a) for hospitals and at §485.608(a) for CAHs to receive
information about the presence of a policy regarding the facility’s recognition of
advanced directives.

Physical Environment: CMS5 i1s waiving certain requirements under the Medicare
conditions at 42 C.F.R. §482.41 and §485.623 to allow for flexibilities during hospital,
psychiatric hospital, and CAH surges. CMS will permif non-hospital tuildings/space to
be used for patient care and quaranfine sites, provided that the location 1s approved by the
State (ensuring safety and comfort for patients and staff are sufficiently addressed). This
allows for increased capacity and promotes appropriate cohorting of COVID-19 patients.

Skilled Nursing Facilities

Staffing Data Submission: CMS is waiving 42 CFR 483.70({q) to provide relief to long
term cage facilifies on the requirements for submitting staffing data through the Payroll-
Based Joumal system.

Waive Pre-Admission Screening and Annual Resident Review (PASARR): CMS is
waiving the following requirements related to PASARR for nursing home residents who
may also have a mental illness or intellectual disability (42 CFR §483.106(b)(4)).

o Level I screens are not required for residents when they are being transferred
between NFs (inter-facility transfers) and staff cannot enter mursing facilities due
to quarantine. If the WF is not certain whether a Level I evaluation had been
conducted at the resident’s transferring/evacuating facility, a Level I can be
conducted by the admitting facility durning the first few days of admission as part
of intake_ If there is not enough information to complete a Level I evaluation, the
NF must document this in the resident’s case files. Level I evaluations and
determinations are also not required preadmission when residents are being
transferred between NFs. Residents who are transferred will receive a post
admission review which mst be completed as resources become available.

Physical Environment. Provided that the State has approved the location as one that
sufficiently addresses safety and comfort for patients and staff, CMS is waiving
requiremnents under §483 90 to allow for a non-SNF buildings to be temporarily certified
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as and available for use by a SINF in the event there are needs for isolation processes for
COVID-19 positive residents which may not be feasible in the existing SNF structure to
ensure care and services during treatment for COVID-19 is available while protecting
other vulnerable adults. CMS believes this will also provide another measure that will
free up inpatient care beds at hospitals for the most acute patients while providing beds
for those still in need of care. CMS will revise processes, as necessary, to facilitate
certification and surveys of these sites under this waiver. Waiver of certain conditions of
participation and certification requirements for opening a NF if the state determines there
15 a need to quickly stand up a temporary COVID-19 isolation and treatment location.

Resident Groups. CMS is waiving the requirements at §483.10(£)(3) which allow for
residents to have the right to participate in-person in resident groups. This waiver would
only permit the facility to restrict having in-person meetings during the national
emergency given the recommendations of social distancing and limiting gatherings of
more than ten people. Refraining from in-person gatherings will help prevent the spread
of COVID-18.

Training and Certification of Nurse Aids CMS is waiving the requirements at

§483 35(d) which requires that a SNF and NI may not employ anyone for longer than 4
months unless they met the training and certification requirements under §483.35(d).
CMS is waiving these requirements to assist in potential staffing shortages seen with the
COVID-19 pandenuc.

Home Health Agencies

Reporting: Provides relief to Home Health Agencies on the timeframes related to OASIS
Transmission. (Approved on 3/13/2020- Clarified) This waiver includes:
o Extension of the 5-day completion requirement for the comprehensive assessment
o Waives the 30-day OASIS submission requirement

Home Health 42 C.E.R. § 484.55(a). Home health agencies can perform initial
assessments and determune patients” homebound status remotely or by record review.
This will allow patients to be cared for in the best environment while supporting infection
control and reducing impact on acute care and long-term care facilities. This will allow
for maximizing coverage by already scarce physician and advanced practice clinicians
and allow those clinicians to focus on caring for patients with the greatest acuity.

Hospice:

4832-5233-8616v1

Waive requirement for hospices to use volunteers. CMS is waiving the requirement
that hospices are required fo use volunteers (including at least 5% of patient care hours).
It is anticipated that hospice volunteer availability and use will be reduced related to
COVID-19 surge and anticipated quarantine. (42 CTR §418.78(e))



