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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Federal Tax ADVISORY n
APRIL 9, 2020 

IRS Provides Partnerships a Mechanism to Claim Benefit of Retroactive 
CARES Act Provisions 
By Jim Croker, Scott Harty, Shawna Tunnell, Stefanie Kavanagh, and Danny Reach

Responding to requests for relief from the Real Estate Roundtable and others, the IRS issued Revenue 
Procedure 2020-23 on April 8, 2020 to address technical issues that would have limited the ability of 
partnerships and their partners to benefit from retroactive Coronavirus Aid, Relief, and Economic Security 
(CARES) Act provisions. The CARES Act contains various provisions that have retroactive effect. For example, 
under the CARES Act, “qualified improvement property”—improvements made to a building’s interior after 
the building was first placed in service by owners of nonresidential real property, such as retail businesses 
and restaurants—qualifies for bonus depreciation and a 20-year useful life under the alternative depreciation 
system, retroactive to enactment of the Tax Cuts and Jobs Act (TCJA). Another retroactive CARES Act 
provision makes changes to the business interest expense deduction limitation rules under Section 163(j) 
enacted under the TCJA, and as a result, certain partnerships may want to reconsider associated elections 
made with previously filed tax returns. Taxpayers that could benefit from retroactive CARES Act changes 
generally would file amended tax returns to claim refunds of taxes paid with 2018 or 2019 tax returns. For 
partnership taxable years beginning after 2017, however, Section 6031(b) of the Internal Revenue Code 
does not permit partnerships to provide amended Schedules K-1 to partners after the due date for filing 
the partnership return, with exceptions for partnerships that have properly elected out of the partnership 
audit rules pursuant to Section 6221(b) of the Code (not available, for example, to a partnership with another 
partnership as a partner) or as otherwise provided by the Secretary of the Treasury. Revenue Procedure 
2020-23 is an exercise of such authority. 

Under the partnership audit rules applicable in taxable years beginning after 2017, a partnership wishing to 
make adjustments to a previously filed partnership return files an administrative adjustment request (AAR) 
pursuant to Section 6227 of the Code instead of an amended return. If the adjustment would be favorable 
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for partners, the adjustment is pushed out to partners to affect partner tax returns only for the year in 
which the AAR is received (the “reporting year”). For example, under such rules, if a partnership could have 
deducted in the returns it filed for its taxable years ended December 31, 2018 and 2019 more depreciation 
for qualified improvement property under the CARES Act, partners would not be entitled to amend their 
2018 and 2019 returns to claim their respective shares of the additional depreciation. Instead, the partners 
would take into account their respective shares of the additional depreciation as a tax adjustment only in 
the reporting year. If, for example, the reporting year was 2020 for the partnership’s 2018 taxable year and 
the partner had losses in 2020, the partner would realize no benefit in 2020, with nothing to be carried to 
another year. The IRS recognized that the partnership audit rules inappropriately delay or deny the relief 
intended to be provided by the retroactive provisions in the CARES Act.

Revenue Procedure 2020-23 provides relief to partnerships that (1) have not elected out of the partnership 
audit rules; and (2) have filed, before issuance of Revenue Procedure 2020-23, a return on Form 1065 and 
furnished all required Schedules K-1 for a partnership taxable year beginning in 2018 or 2019 (“eligible 
partnerships”). An eligible partnership may (but is not required to) file an amended return for any such taxable 
year and furnish corresponding Schedules K-1 to partners before September 30, 2020. Such an amended 
return may make adjustments that are related or unrelated to CARES Act provisions. The amended return 
replaces the previously filed return and any AARs previously filed with respect to such return.

There are special rules for amended returns for taxable years under examination and taxable years with 
respect to which a partnership has previously filed an AAR and for partnerships that applied the proposed 
GILTI regulations under Section 951A.

Alston & Bird has formed a multidisciplinary task force to advise clients on the business and legal 
implications of the coronavirus (COVID-19). You can view all our work on the coronavirus across industries 
and subscribe to our future webinars and advisories.

https://www.alston.com/en/
https://www.alston.com/en/resources/coronavirus/overview
https://www.alston.com/en/insights/?keyword=Coronavirus&reload=false&scroll=499.7685546875
https://www.alston.com/en/resources/subscriptions-form


 			   3WWW.ALSTON.COM 			   3

ATLANTA: One Atlantic Center  n  1201 West Peachtree Street  n  Atlanta, Georgia, USA, 30309-3424  n  404.881.7000  n  Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing  n  Suite 21B2  n  No. 7 Guanghua Road  n  Chaoyang District  n  Beijing, 100004 CN  n  +86 10 8592 7500
BRUSSELS: Level 20 Bastion Tower  n  Place du Champ de Mars  n  B-1050 Brussels, BE  n  +32 2 550 3700  n  Fax: +32 2 550 3719
CHARLOTTE: Bank of America Plaza  n  101 South Tryon Street  n  Suite 4000  n  Charlotte, North Carolina, USA, 28280-4000  n  704.444.1000  n  Fax: 704.444.1111
DALLAS: Chase Tower  n  2200 Ross Avenue  n  Suite 2300  n  Dallas, Texas, USA, 75201  n  214.922.3400  n  Fax: 214.922.3899
LONDON: 5th Floor, Octagon Point, St. Paul’s  n  5 Cheapside  n  London, EC2V 6AA, UK  n  +44.0.20.3823.2225
LOS ANGELES: 333 South Hope Street  n  16th Floor  n  Los Angeles, California, USA, 90071-3004  n  213.576.1000  n  Fax: 213.576.1100
NEW YORK: 90 Park Avenue  n  15th Floor  n  New York, New York, USA, 10016-1387  n  212.210.9400  n  Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street  n  Suite 600  n  Raleigh, North Carolina, USA, 27601-3034  n  919.862.2200  n  Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street  n  Suite 2100  n  San Francisco, California, USA, 94105-0912  n  415.243.1000  n  Fax: 415.243.1001
SILICON VALLEY: 950 Page Mill Road  n  Palo Alto, California, USA, 94304  n  650-838-2000  n  Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building  n  950 F Street, NW  n  Washington, DC, USA, 20004-1404  n  202.239.3300  n  Fax: 202.239.3333

You can subscribe to future Federal Tax advisories and other Alston & Bird publications by completing our 
publications subscription form. 

Click here for Alston & Bird’s Tax Blog. 
Stay engaged with the aftereffects of the Tax Cuts and Jobs Act with our resource page. 

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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