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NY Tribunal Disallows Broker-Dealer Sourcing for Receipts
from a Disregarded LLC

In a case with sweeping ramifications and millions at stake for taxpayers, the New York Tax Appeals Tribunal
issued an opinion on March 24,2020 in BTG Pactual NY Corporation upholding the administrative law judge
(ALJ) opinion and denying the taxpayer’s refund request. Through its opinion, the Tribunal ruled that BTG,
as the sole member of two limited liability companies, one of which is a registered broker-dealer, could
not use the broker-dealer customer-based sourcing rule to source receipts from the other LLC. Unless this
ruling is overturned on appeal, the Tribunal’s decision will have a significantimpact for many taxpayers that
relied on the Division of Taxation’s prior advisory opinions that concluded that “if a SMLLC that is treated
for tax purposes as a disregarded entity is a registered broker-dealer, its single member should be treated
for purposes of the allocation rules under Tax Law § 210.3(a)(9) as a registered broker-dealer.”

Special Broker-Dealer Sourcing

BTG is the sole member of BTG Pactual US Capital LLC (US BD), a registered broker-dealer, and BTG Pactual
Asset Management US LLC (US AM), registered as an investment adviser with the SEC. BTG elected to treat
both LLCs as disregarded entities for federal and New York tax purposes.

For the tax years at issue, 2012 and 2013, the general rule in New York required that receipts be sourced
based on the traditional cost of performance method. However, registered brokers or dealers can use a
rule to source receipts based on customer location. On its originally filed franchise tax returns, BTG sourced
receipts from US BD using the customer-based rule for broker-dealers and receipts from US AM using cost
of performance. BTG later filed amended franchise tax returns to also source receipts from US AM using
the broker-dealer rule. BTG filed amended returns to reflect that US BD is disregarded and a registered
broker-dealer such that BTG is treated as a registered broker-dealer for tax purposes, allowing it to use
the broker-dealer sourcing rules for receipts from both LLCs. Based on the amended returns, BTG sought a
refund of approximately $7.4 million.

In March 2019, the ALJ rejected BTG's argument that it should be treated as a broker-dealer because US BD
is a disregarded entity for federal and New York tax purposes. The ALJ concluded that the statutory text
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of the sourcing rules for broker-dealers was unambiguous and that the check-the-box regulations “do not
dictate whether US AM’s receipts are broker dealer receipts."The ALJ asserted that BTG had intentionally used
two separate LLCs for its operations and thus it was bound by the tax consequences of the form chosen.

The Tribunal Decision

TheTribunal endorsed the ALJ's analysis and concluded that the broker-dealer sourcing rule unambiguously
states that it only applies to registered broker-dealers and that the check-the-box rules did not dictate the
sourcing for receipts from BTG’s non-broker-dealer LLC, US AM. The Tribunal ruled that because US AM was
not itself a registered broker or dealer with the SEC, BTG Pactual was not entitled to source receipts from
US AM under the broker-dealer sourcing rules of Tax Law former § 210(3)(a)(9) even though its disregarded
SMLLC was a broker-dealer.

From our perspective, the Tribunal endorsed and adopted a significant flaw in the ALJ’s reasoning. As BTG
argued, by conforming to the federal check-the-box rules, New York views a single-member disregarded
LLC as indistinguishable from its owner. As a result, the ALJ misconstrued the issue of whether US AM’s
receipts are broker-dealer receipts even though not registered as a broker-dealer with the SEC. The analysis
should have focused on whether BTG, as the taxpayer and the single member of both US AM and US BD, is
aregistered broker-dealer and thus entitled to source receipts as a broker-dealer under the plain language
of the law. If US BD is disregarded for New York tax purposes under the check-the-box regulations, then
BTG is a registered broker-dealer for tax purposes and should be entitled to use customer sourcing for all
receipts based on the unambiguous language of the sourcing rule.

Past Advisories Many Taxpayers Relied On

The Division has previously endorsed the view that the single member of a disregarded LLC under the
check-the-box rules should be treated as a broker-dealer if the LLC is registered as such with the SEC.
In TSB-A-13(11)C (Dec. 20, 2013), the Division reasoned that because a single-member LLC “that is treated
as an entity disregarded from its single member for federal tax purposes will be disregarded for State tax
purposes,” a corporation that was not itself a registered broker-dealer would be treated as such because
several of the single-member LLCs that it owned were registered broker-dealers. The Division reached a
similar conclusion in TSB-A-16(1)C (Jan. 11, 2016). The Division’s position was later reversed through an
Office of Counsel memorandum, NYT-G-17(2)C (Aug. 2, 2017), through which the prior interpretation was
changed to reflect that only receipts from a disregarded LLC that is registered as broker-dealer are eligible
for sourcing under the special sourcing rule.

These TSBs are not binding or precedential; however, they do reveal that the Division previously concurred
with the arguments made on appeal by BTG. These TSBs also signal the magnitude of the issue decided by
the Tribunal because many taxpayers relied on the position asserted by the Division in its TSBs—taxpayers
that may have millions of tax dollars on the line now that the Division has argued and prevailed on the
opposite view.
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You can subscribe to future State & Local Tax advisories and other Alston & Bird publications by completing our
publications subscription form.

Click here for Alston & Bird's Tax Blog.
Stay engaged with the aftereffects of the Tax Cuts and Jobs Act with our resource page.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

Mary T. Benton
404.881.7255
mary.benton@alston.com

Clark R. Calhoun
404.881.7553
clark.calhoun@alston.com

John L. Coalson, Jr.
404.881.7482
john.coalson@alston.com

Kathleen Cornett
404.881.4445
kathleen.cornett@alston.com

Michael M. Giovannini
404.881.7957
michael.giovannini@alston.com

Zachry T. Gladney
212.210.9423
zach.gladney@alston.com

Kendall L. Houghton
202.239.3673
kendall.houghton@alston.com

Joshua Labat
212.210.9569
josh.labat@alston.com

Maryann Luongo
202.239.3675
maryann.luongo@alston.com

Ethan D. Millar
213.576.1025
ethan.millar@alston.com

Michael T. Petrik
404.881.7479
mike.petrik@alston.com

Andrew W. Yates
404.881.7677
andy.yates@alston.com

Matthew P. Hedstrom
212.210.9533
matt.hedstrom@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2020

ATLANTA: One Atlantic Center = 1201 West Peachtree Street = Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax:404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 ® No. 7 Guanghua Road ®= Chaoyang District ®= Beijing, 100004 CN = +86 10 8592 7500
BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars ® B-1050 Brussels, BE ® +32 25503700 ® Fax: +32 2 5503719
CHARLOTTE: Bank of America Plaza ® 101 South Tryon Street ® Suite 4000 ® Charlotte, North Carolina, USA, 28280-4000 ® 704.444.1000 ® Fax: 704.444.1111
DALLAS: Chase Tower ® 2200 Ross Avenue ® Suite 2300 = Dallas, TX 75201 = 214.922.3400 = Fax: 214.922.3899

LONDON: 5th Floor, Octagon Point, St. Paul's ® 5 Cheapside ® London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax: 213.576.1100
NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 = Fax: 212.210.9444

RALEIGH: 555 Fayetteville Street = Suite 600 ® Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street m Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax: 415.243.1001
SILICON VALLEY: 950 Page Mill Road = Palo Alto, CA 94304-1012 = 650.838.2000 = Fax: 650.838.2001

WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 2022393300 = Fax:202.239.3333



https://www.alston.com/en/
https://www.alston.com/en/resources/subscriptions-form
http://www.alstontax.com/
https://www.alston.com/en/resources/tax-reform
https://www.alston.com/en/professionals/b/benton-mary-t
mailto:mary.benton@alston.com 
https://www.alston.com/en/professionals/c/calhoun-clark-r
mailto:clark.calhoun@alston.com 
https://www.alston.com/en/professionals/c/coalson-john-l
mailto:john.coalson@alston.com 
https://www.alston.com/en/professionals/c/cornett-kathleen-s
mailto:kathleen.cornett@alston.com 
https://www.alston.com/en/professionals/g/giovannini-michael-m
mailto:michael.giovannini@alston.com 
https://www.alston.com/en/professionals/g/gladney-zachry-t
mailto:zach.gladney@alston.com 
https://www.alston.com/en/professionals/h/hedstrom-matthew-p
mailto:matt.hedstrom@alston.com 
https://www.alston.com/en/professionals/h/houghton-kendall-l
mailto:kendall.houghton@alston.com 
https://www.alston.com/en/professionals/l/labat-joshua
mailto:josh.labat@alston.com 
https://www.alston.com/en/professionals/l/luongo-maryann-h
mailto:maryann.luongo@alston.com 
https://www.alston.com/en/professionals/m/millar-ethan-d
mailto:ethan.millar@alston.com 
https://www.alston.com/en/professionals/p/petrik-michael-t
mailto:mike.petrik@alston.com 
https://www.alston.com/en/professionals/y/yates-andrew-w
mailto:andy.yates@alston.com  

