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SEC Approves Proxy Voting Advice Amendments & Investment Adviser
Guidance

On July 22, 2020, the Securities and Exchange Commission (SEC) held an open meeting and voted to
approve two proposals on the continuing efforts to foster shareholder confidence in the proxy process.
Specifically, the SEC voted for: (1) the adoption of certain proxy rule amendments to ensure that investors
who use proxy voting advice receive more complete and accurate information to base those decisions on;
and (2) the issuance of additional guidance for investment advisers’ fiduciary duty and Rule 206(4)-6 of
the Investment Advisers Act of 1940 as each relate to proxy voting on clients’ behalf. The final proxy rule
amendments include some revisions from the amendments proposed in November 2019. Both proposals
passed with a 3-1 vote, with Commissioner Allison Herren Lee as the lone vote against each proposal.

Rule Amendments for Proxy Voting Advice

In September 2019, the SEC released guidance clarifying the applicability of the federal proxy rules on
proxy advisory firms such as ISS and Glass Lewis. This guidance concluded that advice provided by proxy
advisory firms generally constitutes a “solicitation” under Section 14(a) of the Securities Exchange Act of
1934, as amended.

Additionally, in November 2019, the SEC proposed amendments that would increase the accuracy and
transparency of information investors receive from proxy advisory firms.

Increased disclosure requirements
On the first proposal, the SEC approved amendments to Rules 14a-2(b)(1) and 14a-2(b)(3) to, among other
things:

« Increase material conflicts of interest disclosure requirements for proxy advisory firms to clients.

« Allow companies that are the subject of voting advice to be able to access that advice or proxy voting
report before or at the same time as the advice is disseminated to clients.
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« Require proxy advisory firms to provide clients with access to any response a registrant provides to
the voting advice in a timely manner before those clients vote.

Proxy advice is a “solicitation”
y

The SEC also approved amendments to the definition of the terms “solicit”and “solicitation”in Rule 14a-1(/)
to codify its view that proxy voting advice generally constitutes a solicitation within the meaning of
Section 14(a) of the Exchange Act.

Proxy advice and anti-fraud rules

Finally, the SEC approved an amendment to Rule 14a-9 to include examples of when the failure to disclose
certain material information in proxy voting advice could, under certain circumstances, be considered
misleading within the meaning of the rule. These examples include material information about the proxy
voting advice business’s methodology, sources of information, or conflicts of interest.

Important changes from the SEC’s original proposal

The adopted rules do include several changes from the proposed amendments announced last November,
based onindustry and public feedback received by the SEC. These changes include removing the requirement
that proxy advisers provide registrants five days to review their proxy voting reports before making the
reports available to clients. Instead, the final rules require only that proxy advisers establish publicly
disclosed policies and procedures allowing registrants to review their reports when they are distributed
to institutional investors.

The final rules also contain a proposal requiring proxy advisers to include hyperlinks to written statements
by registrants responding to the recommendation reports, implementing a principles-based obligation for
proxy advisory firms to ensure that clients are provided an opportunity to assess a registrant’s response
within a timely manner.

Finally, the SEC did not adopt a “speed bump” requirement, which would have imposed a waiting period
on investors between receiving a proxy voting report and voting on a client’s behalf. This provision was
intended as a safeguard against “robo-voting,”a process that allows voting forms to be pre-populated based
on proxy adviser recommendations. Those in favor of such a safeguard feared that robo-voting enabled
investment advisers to vote without full consideration of the issues. In eliminating this requirement, the
SEC balanced the logistical and timing challenges of a busy proxy season against the fiduciary duties owed
by investment advisers to their clients.

Going forward

The final rules will be effective 60 days after publication in the Federal Register. In an effort to limit disruptions
during the 2021 proxy season, proxy advisory firms will not be required to comply with the amendments
to Rule 14a-2(b)(9) until December 1, 2021.
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Supplement to Commission Guidance Regarding Proxy Voting Responsibilities of
Investment Advisers

In August 2019, the SEC approved guidance clarifying how an investment adviser’s fiduciary duty relates to
an adviser’s proxy voting on behalf of clients, particularly if the investment adviser retains a proxy advisory
firm. Later, the SEC announced that it was considering additional guidance for investment advisers on
Rule 206(4)-6 of the Investment Advisers Act of 1940, which is designed to ensure that investment advisers
vote in their clients’ best interests and inform clients of how their proxies are voted. In furtherance of this
goal, Rule 206(4)-6 requires that an investment adviser voting client proxies adopt policies and procedures
to ensure that the adviser votes in the clients’ best interests, disclose to clients information about those
policies and procedures, and disclose to clients how they may obtain information about how their proxies
have been voted. The rule also requires advisers to maintain certain records relating to proxy voting.

Discussion

The SEC approved the publishing of additional guidance for investment advisers on the relationship
between their fiduciary duty and Rule 206(4)-6 under the Investment Advisers Act of 1940 and voting on
behalf of clients.

The finalized guidance recommends advisers consider whether their current procedures are sufficient
to address scenarios when a registrant intends to file or has filed additional soliciting materials with the
SEC after the adviser has received the proxy advisory firm’s voting recommendation but before the vote
submission deadline. Additionally, the guidance covers the disclosure obligations and client consent
policies when investment advisers use automated services for voting. Commissioner Hester Peirce stated
this “supplemental guidance clarifies how investment advisers, who have assumed voting authority on
behalf of their clients, can take into account the enhanced information.”

Going forward

This guidance will be published as a supplement to the Commission Guidance Regarding Proxy Voting
Responsibilities of Investment Advisers, Release No. IA-5325 (Aug. 21, 2019), 84 FR 47420 (Sept. 10, 2019).
The guidance is effective upon publication.
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You can subscribe to future Securities advisories and other Alston & Bird publications by completing our publications subscription form.

If you would like more information, please feel free to contact one of the attorneys in our Securities Group.
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