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Take Steps Now as EU Human Rights Diligence Requirements Take Form
By Maureen Gorsen and Phil Sandick

As we previously reported, the European Commissioner for Justice committed to develop legislation by
2021 that would require European companies to carry out environmental and human rights due diligence
in their supply chains. A new draft report from the European Parliament Committee on Legal Affairs fills in
many details and includes a draft directive—a proposal for the legislation.

As anticipated, the draft directive is largely based on the United Nations Guiding Principles on Business and
Human Rights (UNGPs). Entities that have already implemented diligence procedures in accordance with
the UNGPs will be subject to only marginal additional diligence burdens in“environmental and governance
risks in their operations and business relationships.”

Article 4 of the draft directive contains the crux of the actual diligence requirements. The directive uses
the EU concept of “undertakings”: entities performing an economic activity. Using this concept, once a
supply-chain risk is identified, the undertaking (i.e., the entity) must establish a due diligence strategy that
“shall”:

e Specify the risks that the undertaking has identified as likely to be present in its operations
and business relationships and the level of severity and urgency thereof;

e Publicly disclose detailed, relevant and meaningful information about the undertaking'’s
value chain, including names, locations, and other relevant information concerning
subsidiaries, suppliers and business partners in its value chain;

¢ Indicate the policies and measures that the undertaking intends to adopt with a view to
ceasing, preventing or mitigating those risks;

e Set up a prioritisation policy for cases in which the undertaking is not in a position to
deal with all the risks at the same time. Undertakings shall consider the level of severity
and urgency of the different risks present, the scope of the risks, their scale and how
irremediable they might be, and if necessary, use the prioritisation policy in dealing with
these;
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¢ Indicate the methodology followed for the definition of the strategy, including the
stakeholders consulted.

Undertakings shall also:

e Make all reasonable efforts to identify subcontractors and suppliers in their entire value
chain.

¢ Indicate how their due diligence strategy relates to and integrates with their business
strategy, their policies, including purchase policies, and procedures.

e Ensure by means of contractual clauses and the adoption of codes of conduct that their
business relationships put in place and carry out human rights, environmental and
governance policies that are in line with their due diligence strategy.

e Regularly verify that subcontractors and suppliers comply with their due diligence
obligations.

Even entities with UNGP-compliant diligence procedures, though, will note a significant increase in the
level of scrutiny from both regulators and external stakeholders. Entities are required to consult with
stakeholders, including trade unions, when establishing, implementing, and reviewing their diligence
strategy; and the final strategy must then be made public and communicated to employees and busi-
ness partners. Diligence strategies must contain a grievance mechanism, and Member States are required,
among other things, to designate competent authorities that then have the power to investigate whether
diligence undertakings comply with the directive.

The draft directive also makes good on the Commissioner of Justice’s commitment to establish civil and
criminal penalties for noncompliance. Member States are required to promulgate “effective, proportion-
ate, and dissuasive” penalties, including criminal penalties if the violation is “committed intentionally or
with serious negligence” The directive does not, however, provide for liability for any third-party harm.
That is left entirely to national law.

Article 11 clarifies that responsibility and therefore liability are collective: “Member States shall ensure
that the members of the administrative, management and supervisory bodies of an undertaking, acting
within the competences assigned to them by national law, have collective responsibility for ensuring that
the due diligence process and the undertaking’s business decisions, including remuneration policies, are
consistent with this Directive.”

Although publication of the draft report and draft directive is a significant step, it is still early in the over-
all process. The draft report has already garnered 818 proposed amendments: from setting an application
floor based on a minimum number of employees to eliminating some of the grievance requirements to
eliminating the mandatory nature of the directive altogether. The draft report must be sent to the entire
European Commission, as well as the Council of Ministers and the Member States. The commission will
assess the draft directive in light of the proposed amendments and submit a formal legislative proposal,
which will then be debated by both the EU Parliament and the council. And once finalized, the directive
requires only that Member States transpose the relevant obligations into national law within two years of
the directive entering into force.
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That said, now is the time to prepare for the directive to take effect. Indeed, some states may move quicker
and pass legislation before they are required to do so.

Two steps companies operating in Europe can and should take right now, coordinating between compli-
ance, legal, and corporate social responsibility, are:

1. Conduct a comprehensive audit to identify and address human rights, environmental, and
corporate governance risks and opportunities.

While reviewing your internal processes and procedures, take an honest and careful look at your
suppliers. Do any of them present an actual or potential risk? Do they have adequate procedures
in place to address human rights, environmental, and corporate governance compliance? Under
Article 4, a company’s risk assessment must be “proportionate and commensurate to their specific
circumstances, particularly their sector of activity, the size and length of their supply chain, the size
of the undertaking, its capacity, resources and leverage.’

2. Extend your internal compliance efforts to your third-party suppliers.

It is critical to begin tracking and monitoring supply-chain activities that could give rise to
responsibility and liability under the draft directive. Not knowing will not be a defense to enforcement.
On the flip side, knowing will help you prioritize your diligence and compliance efforts (as required
under Article 4). Consider getting attestation to your internal policies, including third-party suppliers
in internal compliance trainings, and giving suppliers access to your whistleblower hotline or other
internal grievance reporting mechanism. Keep good records of all of these efforts to show in any
future investigations or enforcement actions.

The EU is pushing forward with its human rights, environment, and corporate governance supply-chain
diligence requirements. Whatever form they eventually take at the EU and the Member State levels, now
is the time to prepare.

Risk Definitions

“Risk” is defined as “a potential or actual adverse impact on individuals, groups of individuals and
other organisations in relation to human rights, including social and labour rights, the environment,
and good governance!

“Human rights risk” is defined as “any potential or actual adverse impact that may impair the full
enjoyment of human rights by individuals or groups of individuals in relation to internationally
recognized human rights, understood, at a minimum, as those expressed in the International Bill
of Human Rights, the United Nations human rights instruments on the rights of persons belonging
to particularly vulnerable groups or communities, and the principles concerning fundamental
rights set out in the ILO Declaration on Fundamental Principles and Rights at Work, as well as those
recognised in the ILO Convention on freedom of association and the effective recognition of the right
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to collective bargaining, the ILO Convention on the elimination of all forms of forced or compulsory
labour, the ILO Convention on the effective abolition of child labour, and the ILO Convention on
the elimination of discrimination in respect of employment and occupation. They further include,
but are not restricted to, adverse impacts in relation to other rights recognised in a number of ILO
Conventions, such as freedom of association, minimum age, occupational safety and health, and equal
remuneration, and the rights recognised in the Convention on the Rights of the Child, the African
Charter of Human and Peoples’ Rights, the American Convention on Human Rights, the European
Convention on Human Rights, the European Social Charter, the Charter of Fundamental Rights of the
European Union, and national constitutions and laws recognising or implementing human rights.”

“Environmental risk” is defined as “any potential or actual adverse impact that may impair the right
to a healthy environment, whether temporarily or permanently, and of whatever magnitude, duration
or frequency. These include, but are not limited to, adverse impacts on the climate, the sustainable
use of natural resources, and biodiversity and ecosystems. These risks include climate change, air
and water pollution, deforestation, loss in biodiversity, and greenhouse emissions.”

“Governance risk” is defined as “any potential or actual adverse impact on the good governance
of a country, region or territory. These include, but are not limited to, non-compliance with OECD
Guidelines for Multinational Enterprises, Chapter VIl on Combatting Bribery, Bribe Solicitation and
Extortion and the principles of the OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions and situations of corruption and bribery where an undertaking
exercises undue influence on, or channels undue pecuniary advantages to, public officials to obtain
privileges or unfair favourable treatment in breach of the law, and including situations in which
an undertaking becomes improperly involved in local political activities, makes illegal campaign
contributions or fails to comply with the applicable tax legislation.”
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You can subscribe to future Environment, Land Use & Natural Resources advisories and other Alston & Bird publications by completing

our publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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213.576.1045
greg.berlin@alston.com

Caleb Bowers
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meaghan.boyd@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2020

ATLANTA: One Atlantic Center ® 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 = No. 7 Guanghua Road = Chaoyang District = Beijing, 100004 CN = +86.10.85927500

Jeffrey Carlin
213.576.1008
jeff.carlin@alston.com

Nicki Carlsen
213.576.1128
nicki.carlsen@alston.com

Edward Casey
213.576.1005
ed.casey@alston.com

Greg Christianson
415.243.1012
greg.christianson@alston.com

Ha Chung
213.576.1151
ha.chung@alston.com

Jeffrey Dintzer
213.576.1063
jeffrey.dintzer@alston.com

Maureen Gorsen
916.498.3305
maureen.gorsen@alston.com

Ronnie Gosselin
404.881.7965
ronnie.gosselin@alston.com

Maya Lopez Grasse
213.576.2526
maya.grasse@alston.com

Kathleen Hill
213.576.1056
kathleen.hill@alston.com

Clay Massey
404.881.4969
clay.massey@alston.com

Kevin Minoli
202.239.3760
kevin.minoli@alston.com

Clynton Namuo
213.576.2671
clynton.namuo@alston.com

Elise Paeffgen
202.239.3939
elise.paeffgen@alston.com

Geoff Rathgeber
404.881.4974
geoff.rathgeber@alston.com

Phil Sandick
404.881.7632
phil.sandick@alston.com

Shannon Vreeland
404.881.7429
shannon.vreeland@alston.com

Andrea Warren
213.576.2518
andrea.warren@alston.com

Sara Warren
404.881.7472
sara.warren@alston.com

Matt Wickersham
213.576.1185
matt.wickersham@alston.com

Jessica Williams-Vickery
404.881.7167
jessica.williams-vickery@alston.com

BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars ® B-1050 Brussels, BE ® +32 25503700 = Fax:+32 25503719

CHARLOTTE: Bank of America Plaza ® 101 South Tryon Street ® Suite 4000 ® Charlotte, North Carolina, USA, 28280-4000 ® 704.444.1000 = Fax: 704.444.1111

DALLAS: Chase Tower ® 2200 Ross Avenue ® Suite 2300 ® Dallas, Texas, USA, 75201 = 214.922.3400 = Fax: 214.922.3899

FORT WORTH: 3700 Hulen Street = Building 3 = Suite 150 ® Fort Worth, Texas, USA, 76107 = 214.922.3400 = Fax: 214.922.3899

LONDON: 5th Floor = Octagon Point, St. Paul's ® 5 Cheapside = London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax: 213.576.1100

NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 = Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street ® Suite 600 = Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street ® Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax:415.243.1001
SILICON VALLEY: 1950 University Avenue ® Suite 430 ® East Palo Alto, California, USA 94303 = 650.838.2000 = Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 202.239.3300 = Fax: 202.239.3333



https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en
https://www.alston.com/en/
https://www.alston.com/en/professionals/a/anand-lee-ann
mailto:leeann.anand%40alston.com?subject=
https://www.alston.com/en/professionals/a/angiolillo-gina
https://www.alston.com/en/professionals/a/arnold-douglas-s
https://www.alston.com/en/professionals/a/ault-megan
https://www.alston.com/en/professionals/b/berlin-gregory-s
https://www.alston.com/en/professionals/b/bowers-caleb
https://www.alston.com/en/professionals/b/boyd-meaghan-goodwin
https://www.alston.com/en/professionals/c/carlsen-nicki
https://www.alston.com/en/professionals/c/casey-edward-j
https://www.alston.com/en/professionals/c/christianson-greg-a
mailto:ha.chung%40alston.com?subject=
https://www.alston.com/en/professionals/d/dintzer-jeffrey-d
https://www.alston.com/en/professionals/g/gorsen-maureen-f
https://www.alston.com/en/professionals/g/gosselin-ronnie
https://www.alston.com/en/professionals/g/grasse-maya-lopez
https://www.alston.com/en/professionals/h/hill-kathleen-a
https://www.alston.com/en/professionals/m/massey-clay
https://www.alston.com/en/professionals/m/minoli-kevin
https://www.alston.com/en/professionals/n/namuo-clynton
https://www.alston.com/en/professionals/p/paeffgen-elise-n
https://www.alston.com/en/professionals/s/sandick-philip-a
https://www.alston.com/en/professionals/v/vreeland-shannon
https://www.alston.com/en/professionals/w/warren-andrea-s
https://www.alston.com/en/professionals/w/warren-sara
https://www.alston.com/en/professionals/w/wickersham-matthew-c
https://www.alston.com/en/professionals/w/williams-vickery-jessica

