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U.S. Companies Doing Business in the EU Should Participate in the ESG/
Supply Chain Due Diligence Consultation
By Maureen Gorsen, Phil Sandick, and Shannon Vreeland

As we previously discussed here and here, the EU is getting serious about human rights violations. The
European Commission is now engaged in a consultation on sustainable corporate governance and supply
chainissues that closes on February 8, 2021. Some of the questions ask whether and how the EU regime should
apply to non-EU companies doing business in the EU. A draft legislative proposal is expected in Q2 2021.

Meanwhile, the European Council adopted a Magnitsky-style decision and regulation establishing the first
EU human rights sanctions regime and separately called on the European Commission to come up with a
framework on sustainable corporate governance and an action plan on sustainable supply chains in 2021.

Commission Consultation

The commission is currently in a consultation process to collect the views of stakeholders on sustainable
corporate governance. The consultation covers environmental, social, and governance (ESG) topics, including
directors’ duty of care and the scope and basis of supply chain due diligence obligations.

Non-EU companies that do business in the EU should submit comments because the EU is considering
not just the underlying obligations but also whether and how those obligations should apply to non-EU
companies doing business in the EU. It also poses related questions like: “Should the EU due diligence duty
be accompanied by other measures to foster a more-level playing field between EU and third country
companies?”

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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Council Decision and Regulation

The council’s new decision and regulation establish a framework for a global sanctions regime that casts a
wide net. As anticipated, the regime makes entities accountable for major human rights violations: genocide;
crimes against humanity; torture; cruel, inhuman, or degrading treatment; slavery; and other widespread,
systematic, and serious human rights abuses, including violations of freedom of expression and religion.

Sanctions under the regime include freezing the assets and economic resources of accountable entities,
prohibiting provision of funds “directly or indirectly” to those entities, and travel bans.

Critically, the regime applies to natural or legal persons, entities, or bodies that:
= Are responsible for human rights violations or abuses.

» Provide financial, technical, or material support for, or are otherwise involved in, violations or
abuses, “including by planning, directing, ordering, assisting, preparing, facilitating, or encouraging
such acts.”

= Are associated with such persons.
This comprehensive applicability demonstrates that the council is taking human rights seriously.

Of course, as the council notes, Member States “have primary responsibility to respect, protect and fulfil
human rights, including ensuring compliance with international human rights law.” To that end, Member
States are called upon to promulgate “effective, proportionate and dissuasive” penalties for infringements
of the provisions of the regulation—"and make sure that they are implemented.”

This development comes right on the heels of the council’s recent Conclusions on Human Rights and Decent
Work in Global Supply Chains, which called on the European Commission to introduce “a proposal for an
EU legal framework on sustainable corporate governance, including cross-sector corporate due diligence
obligations along global supply chains.” The council also wants an “EU Action Plan by 2021 focusing on
shaping global supply chains sustainably, promoting human rights, social and environmental due diligence
standards and transparency and which takes the experiences and lessons learned from the COVID-19
pandemic into account.”Meanwhile, the council called on Member States to“STEP UP their efforts to effectively
implement the UN Guiding Principles on Business and Human Rights, including through new or updated
National Action Plans containing a smart mix of voluntary and mandatory measures, where appropriate.”

We anticipate that there will be significant movement in 2021 at the EU and national levels on all of these
related fronts. For more information about the consultation or for a PDF of the complete consultation form,
please email phil.sandick@alston.com.
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You can subscribe to future Environment, Land Use & Natural Resources advisories and other Alston & Bird publications by completing

our publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

Environment, Land Use & Natural Resources Group

Lee Ann Anand
404.881.4609
leeann.anand@alston.com

Gina Angiolillo
213.576.2606
gina.angiolillo@alston.com

Doug Arnold
404.881.7637
doug.arnold@alston.com

Megan Ault
415.243.1056
megan.ault@alston.com

Greg Berlin
213.576.1045
greg.berlin@alston.com

Caleb Bowers
415.243.1038
caleb.bowers@alston.com

Meaghan Goodwin Boyd
404.881.7245
meaghan.boyd@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2021

ATLANTA: One Atlantic Center ® 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 = No. 7 Guanghua Road = Chaoyang District = Beijing, 100004 CN = +86.10.85927500

Jeffrey Carlin
213.576.1008
jeff.carlin@alston.com

Nicki Carlsen
213.576.1128
nicki.carlsen@alston.com

Edward Casey
213.576.1005
ed.casey@alston.com

Greg Christianson
415.243.1012
greg.christianson@alston.com

Ha Chung
213.576.1151
ha.chung@alston.com

Jeffrey Dintzer
213.576.1063
jeffrey.dintzer@alston.com

Maureen Gorsen
916.498.3305
maureen.gorsen@alston.com

Ronnie Gosselin
404.881.7965
ronnie.gosselin@alston.com

Maya Lopez Grasse
213.576.2526
maya.grasse@alston.com

Kathleen Hill
213.576.1056
kathleen.hill@alston.com

Clay Massey
404.881.4969
clay.massey@alston.com

Kevin Minoli
202.239.3760
kevin.minoli@alston.com

Clynton Namuo
213.576.2671
clynton.namuo@alston.com

Elise Paeffgen
202.239.3939
elise.paeffgen@alston.com

Geoff Rathgeber
404.881.4974
geoff.rathgeber@alston.com

Phil Sandick
404.881.7632
phil.sandick@alston.com

Shannon Vreeland
404.881.7429
shannon.vreeland@alston.com

Andrea Warren
213.576.2518
andrea.warren@alston.com

Sara Warren
404.881.7472
sara.warren@alston.com

Matt Wickersham
213.576.1185
matt.wickersham@alston.com

Jessica Williams-Vickery
404.881.7167
jessica.williams-vickery@alston.com

BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars ® B-1050 Brussels, BE ® +32 25503700 = Fax:+32 25503719

CHARLOTTE: One South at The Plaza ® 101 South Tryon Street ® Suite 4000 ® Charlotte, North Carolina, USA, 28280-4000 = 704.444.1000 = Fax: 704.444.1111

DALLAS: Chase Tower ® 2200 Ross Avenue ® Suite 2300 ® Dallas, Texas, USA, 75201 = 214.922.3400 = Fax: 214.922.3899

FORT WORTH: 3700 Hulen Street = Building 3 = Suite 150 ® Fort Worth, Texas, USA, 76107 = 214.922.3400 = Fax: 214.922.3899

LONDON: 5th Floor = Octagon Point, St. Paul's ® 5 Cheapside ® London, EC2V 6AA, UK = +44,0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax: 213.576.1100

NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 ® Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street ® Suite 600 = Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street ® Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax:415.243.1001
SILICON VALLEY: 1950 University Avenue ® Suite 430 ® East Palo Alto, California, USA 94303 = 650.838.2000 = Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 202.239.3300 = Fax: 202.239.3333



https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en
https://www.alston.com/en/
https://www.alston.com/en/professionals/a/anand-lee-ann
mailto:leeann.anand%40alston.com?subject=
https://www.alston.com/en/professionals/a/angiolillo-gina
https://www.alston.com/en/professionals/a/arnold-douglas-s
https://www.alston.com/en/professionals/a/ault-megan
https://www.alston.com/en/professionals/b/berlin-gregory-s
https://www.alston.com/en/professionals/b/bowers-caleb
https://www.alston.com/en/professionals/b/boyd-meaghan-goodwin
https://www.alston.com/en/professionals/c/carlsen-nicki
https://www.alston.com/en/professionals/c/casey-edward-j
https://www.alston.com/en/professionals/c/christianson-greg-a
mailto:ha.chung%40alston.com?subject=
https://www.alston.com/en/professionals/d/dintzer-jeffrey-d
https://www.alston.com/en/professionals/g/gorsen-maureen-f
https://www.alston.com/en/professionals/g/gosselin-ronnie
https://www.alston.com/en/professionals/g/grasse-maya-lopez
https://www.alston.com/en/professionals/h/hill-kathleen-a
https://www.alston.com/en/professionals/m/massey-clay
https://www.alston.com/en/professionals/m/minoli-kevin
https://www.alston.com/en/professionals/n/namuo-clynton
https://www.alston.com/en/professionals/p/paeffgen-elise-n
https://www.alston.com/en/professionals/s/sandick-philip-a
https://www.alston.com/en/professionals/v/vreeland-shannon
https://www.alston.com/en/professionals/w/warren-andrea-s
https://www.alston.com/en/professionals/w/warren-sara
https://www.alston.com/en/professionals/w/wickersham-matthew-c
https://www.alston.com/en/professionals/w/williams-vickery-jessica

