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Parsing the CFPB’s Recent Rescission of Its Abusiveness Policy Statement

On March 11, 2021, the Consumer Financial Protection Bureau (CFPB) announced the rescission of its 
January 24, 2020 Statement of Policy Regarding Prohibition on Abusive Acts or Practices. The rescission 
statement can be seen as both a messaging document intended to signal that the CFPB under new 
leadership will aggressively use its authority to prosecute alleged abusive acts or practices and an agency 
action subject to judicial review under the Administrative Procedure Act (APA).

Background on the Abusiveness Policy Statement
Section 1031(a) of the Dodd–Frank Act provides that the CFPB may use its authority to prevent a covered 
person or service provider from committing or engaging in an “unfair, deceptive, or abusive act or practice” 
(UDAAP) under federal law in connection with any transaction with a consumer for a consumer financial 
product or service or with the offering of a consumer financial product or service. Section 1031(d) of the 
Dodd–Frank Act sets forth general standards for when the CFPB may declare an act or practice abusive.

After hosting a symposium to examine the meaning of the abusiveness standard, on January 24, 2020, the 
CFPB issued its “abusiveness policy statement.” The abusiveness policy statement found that nearly a decade 
after the Dodd–Frank Act became law, “[u]ncertainty remains as to the scope and meaning of abusiveness,” 
and this uncertainty “creates challenges for covered persons in complying with the law.” 

In support of these findings, the CFPB noted that:

• Congress defined the abusiveness standard in Dodd–Frank Section 1031(d) in general terms but did 
not attempt to include a complete list of abusive practices.

• Congress did not further elaborate on the meaning of the terms used in the abusiveness standard. 

• There is relatively limited legislative history discussing its meaning. 

• The abusiveness standard does not have the long and rich history of the “deception” and “unfairness” standards.

• Of the 32 enforcement actions the CFPB has brought that included an abusiveness claim, 30 of those 
actions had both an abusiveness and an unfairness or deception claim, many of which arose from the 
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same course of conduct, making it difficult to discern from those actions unique fact patterns only the 
abusiveness standard would apply to.

• Substantial concerns had been raised about the uncertain meaning of the abusiveness standard, 
including in comments submitted to the CFPB going back to its early days, in response to the call for 
evidence, and during the June 2019 Symposium on Abusive Acts and Practices, where most academics 
and practitioners with expertise in UDAAP issues urged the CFPB to take action to clarify the abusiveness 
standard to help entities comply with the law.

In light of this uncertainty – and to foster greater certainty about the meaning of abusiveness – the 
abusiveness policy statement established a framework consisting of three principles that would guide the 
CFPB’s discretionary exercise of its supervisory and enforcement authority to address abusive acts or practices. 

First, in accordance with its statutory mandates and priority of preventing harm to consumers from unlawful 
acts or practices, the CFPB announced its intention to focus on citing or challenging conduct as abusive if 
it concludes that the harms to consumers from the conduct outweigh the benefits to consumers. In other 
words, if a challenged practice produces a net benefit to consumers, the CFPB announced it would focus 
its scarce supervisory and enforcement resources elsewhere to better address other conduct that harms 
consumers. In support of its intended focus on the effects of conduct on consumers, the CFPB noted that 
the approach is consistent with the FTC’s approach to unfairness and deception.1 The CFPB also states that 
this approach ensures that its supervisory and enforcement decisions are consistent across matters.

Second, for purposes of articulating acts or practices that violate the abusiveness standard, the CFPB 
announced its intent to allege “stand-alone abusiveness violations (i.e., violations that are not accompanied 
by related unfairness and deception violations)” in a manner designed to clearly demonstrate the nexus 
between the cited facts and its legal analysis of the claim and to generally avoid alleging an abusiveness 
violation that relies on all or nearly all the same facts as an unfairness or deception violation. In other 
words, the CFPB announced that it would refrain from engaging in “double-pleading” in actions where a 
single course of conduct may provide the factual basis for simultaneous allegations of abusive and unfair 
or deceptive acts or practices. The CFPB also announced its intent to develop model pleadings and updates 
to its UDAAP examination procedures to provide greater specificity and clarity on the abusiveness standard. 
The CFPB also stated that it believed its approach to pleading would provide more clarity and guidance to 
the public on the factual basis for determining that a covered person violated the abusiveness standard.

Third, recognizing that uncertainty about the abusiveness standard may chill or overly deter covered persons 
from engaging in conduct that may be beneficial to consumers, the CFPB announced that it generally does 
not intend to seek civil monetary penalties or disgorgement as remedies for abusive acts or practices if the 
covered person made a good-faith effort to comply with the law based on a reasonable – albeit mistaken 
– interpretation of the abusiveness standard. A “reasonable” interpretation for purposes of the abusiveness 
policy statement was defined as one based on the text of the abusiveness standard as well as prior precedents 

1  In fact, as former FTC Bureau of Consumer Protection director Howard Beales noted in his symposium submission, prosecuting an act or 

practice that produces net benefits to consumers risks creating an unfair act or practice.
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and guidance, including judicial precedent, administrative decisions, rulemakings, supervisory guidance, 
and past allegations of abusive acts or practices in public enforcement actions. The CFPB stated that if a 
covered person makes a good-faith but unsuccessful effort to comply with the abusiveness standard, it 
only intended to use legal or equitable remedies, such as damages and restitution, to redress identifiable 
consumer harm. For covered persons determined to be bad actors that were not acting in good faith in 
violating the abusiveness standard, the CFPB emphasized its commitment to aggressively pursuing the 
full range of monetary penalties.

The Rescission Statement
On March 11, 2021, the CFPB issued a press release announcing that it had rescinded the abusiveness 
policy statement. The formal rescission document accompanying the press release, a statement of policy 
executed by the acting director on March 8, 2021, does not appear to refute the central findings of the 
abusiveness policy statement – i.e., that the scope and meaning of abusiveness remained uncertain and 
this uncertainty created challenges for covered persons in complying with the law. Rather, the rescission 
statement concludes that the three principles set forth in the abusiveness policy statement “do not actually 
deliver clarity to regulated entities” and in fact “add uncertainty to market participants.”

The rescission statement makes several observations of the abusiveness policy statement’s principles. First, 
it rejects the principle, citing conduct as abusive only if the harms to consumers outweigh the benefits, 
asserting that the CFPB “has concluded … that there is no basis to treat application of the abusiveness 
standard differently from the normal considerations that guide the Bureau’s general use of its enforcement 
and supervisory discretion” and that it “also did not find this principle helpful in practice.”

Second, it rejects stand-alone pleading and reinstates double-pleading abusive and unfair or deceptive 
claims. To support this change in enforcement practice, the rescission statement states that “[n]ot asserting 
abusiveness claims solely because of their overlap with unfair or deceptive conduct … has the effect of 
slowing the Bureau’s ability to clarify the statutory abusiveness standard by articulating abusiveness claims 
as well as through the ensuing issuance of judicial and administrative decisions,” which the CFPB concludes 
has the “effect of hampering certainty over time.” The rescission statement also states that because the 
stand-alone pleading principle does not allow the CFPB to assert alternative legal causes of action in a 
judicial action or administrative proceeding, it is “contrary to the Bureau’s current priority of maximizing 
the Bureau’s ability to successfully resolve its contested litigation.”

Third, the rescission statement states:

the policy of declining to seek certain types of monetary relief for abusive acts or practices – specifically 
civil monetary penalties and disgorgement – is contrary to the Bureau’s current priority of achieving 
general deterrence through penalties and other monetary remedies and of compensating victims for 
harm caused by violations of the Federal consumer financial laws through the Bureau’s Civil Penalty Fund.

Such a policy, the rescission statement asserts, is tantamount to “[d]eclining to apply the full scope of the 
statutory standard,” which has a “negative effect on the Bureau’s ability to achieve its statutory objective of 
protecting consumers from abusive practices.”
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The rescission statement then makes a general argument about the CFPB’s legal authority, noting that the 
abusiveness standard, which is set forth in Dodd–Frank Section 1031(d), does not require the CFPB to issue 
the abusiveness policy statement. Further, had Congress intended to limit the CFPB’s authority to apply 
the “full scope” of the abusiveness standard, it could have prescribed a narrower abusiveness prohibition, 
but it did not.

Parsing the Rescission Statement
There are at least two lenses to use to evaluate the rescission statement. The first lens views it as a messaging 
document – that is, a signal to the market. In this regard, the CFPB’s effort is largely successful because 
there is no mistaking that the CFPB intends to aggressively enforce the abusiveness standard and desires 
maximum possible flexibility to do so. 

However, it does raise the question of whether Acting Director Dave Uejio’s March 8 decision to rescind the 
abusiveness policy statement will need to be reconciled with commitments that Rohit Chopra had made 
to Senators only six days prior during his nomination hearing before the Senate Committee on Banking, 
Housing, and Urban Affairs. For example, when asked by Senator Thom Tillis (R-NC) about the abusiveness 
standard, Chopra stated “I take from your question that it’s important, that it’s clear and we do what we can 
to make sure that what the law requires is understandable.” Also, when Senator Tim Scott (R-SC) questioned 
him about providing clear rules of the road to regulated entities before being charged with breaking them, 
Chopra committed to the transparency of the CFPB’s supervision and enforcement programs and also 
committed that “the CFPB and every federal agency should be … making it clear to market participants 
what’s expected of them.” Taken at face value, these public statements suggest that Chopra is committed 
to providing clear rules of the road to market participants rather than engaging in so-called “regulation by 
enforcement.” If this is the case, then the CFPB’s rescission of abusiveness guidance for market participants 
appears inconsistent with that commitment. If the Senate confirms Chopra as director, the CFPB may be 
expected to issue new guidance on the scope and meaning of the abusiveness standard.

The second lens to use to evaluate the rescission statement, however, views it as a formal agency action 
subject to the APA. Reviewing courts can set aside agency action that is arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law. However, the scope of review is narrow. An agency must 
provide the essential facts upon which its decision was based and explain what justified its determinations 
with actual evidence beyond a conclusory statement. Courts must determine only whether the agency 
examined the relevant data and articulated a satisfactory explanation for its decision. A court may not 
substitute its judgment for that of the agency, nor may it create its own justifications to support an agency’s 
decision beyond the reasons presented by the agency. 

With this standard of review in mind, consider first the rescission statement’s main conclusions that the three 
principles set forth in the abusiveness policy statement “do not actually deliver clarity to regulated entities” 
and in fact “add uncertainty to market participants.” Surprisingly, nowhere in the rescission statement does 
the CFPB provide any factual evidence to support these conclusions. For instance, the CFPB provides no 
evidence that it sought, received, or considered the input of regulated entities and market participants to 
determine, based on their experience with the abusiveness policy statement, whether it actually delivered 
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clarity or added certainty to the abusiveness standard. Moreover, the CFPB cites no evidence that it did 
not. Instead, the CFPB relies exclusively on its own purported experience in applying the abusiveness 
policy statement, while failing to articulate what that experience was or how that experience informed its 
conclusions.2 Consequently, the rescission statement’s broad conclusions appear to be untethered to any 
factual predicate, in contrast to the abusiveness policy statement’s specific enumeration of six separate 
pieces of evidence to support its main findings. 

The rescission statement’s rejection of cost-benefit analysis is no better. The CFPB offers no support for 
its assertion that there is “no basis” for the principle and does not offer a rationale for rejecting the bases 
provided in the abusiveness policy statement. Additionally, the CFPB neglects to offer evidence showing 
how the principle did not deliver clarity to regulated entities or added uncertainty to market participants.

The rescission statement’s reinstatement of double-pleading is similarly infirm. The CFPB argues that the 
abusiveness policy statement’s principle disfavoring double-pleading undermines its ability to successfully 
resolve its contested litigation. However, the CFPB offers no evidence to support this argument. It also 
argues that the principle “has the effect of slowing” its ability to clarify the abusiveness standard through 
pleadings and judicial and administrative decisions. Here, the CFPB offers no evidence that this claimed 
effect occurred when the abusiveness policy statement was operative (between January 24, 2020 and 
March 8, 2021). But even assuming the CFPB is instead referring to the principle’s hypothetical future 
effects, evidence from its historical practice is inconsistent with this argument. The CFPB double-pleaded 
all except two abusiveness claims in the 10 years before issuing the abusiveness policy statement, and yet 
the CFPB found that uncertainty remained about the scope and meaning of abusiveness. The CFPB does 
not explain how returning to a pleading practice that failed to clarify the abusiveness standard before will 
now achieve a different result. Also, the vast majority of CFPB enforcement actions over the past decade 
resulted in consent orders, so it is similarly unclear how returning to a pleading practice that resulted in 
very few judicial or administrative decisions will do so now. Unless the CFPB decides to litigate rather than 
settle substantially more of its abusiveness claims (which the rescission statement does not assert the CFPB 
will do), the CFPB would logically provide greater clarity on the abusiveness standard over time by pleading 
stand-alone abusiveness claims that clearly demonstrate the nexus between the cited facts and its legal 
analysis of the claim, as contemplated by the abusiveness policy statement. 

The rescission statement’s rejection of the principle of refraining from imposing civil monetary penalties 
or disgorgement in certain circumstances also appears to lack evidentiary support. The CFPB offers only a 
conclusory statement that the principle is contrary to its priority of achieving general deterrence. However, 
the CFPB neglects to logically explain how such deterrence will be achieved by its rescission statement. 
The general goal of deterrence is to encourage market participants to act in a manner that complies with 
law. But a policy of imposing fines and disgorgement on good actors in the marketplace (i.e., those making 
good-faith efforts to comply with the law based on reasonable interpretations of the abusiveness standard) 
would not appear to deter these good actors, since they are by definition already trying to comply with 

2  The CFPB does cite the opinions of a law professor and an employee of a state attorney general for the proposition that the statutory 
definition of abusiveness is sufficiently clear, but these opinions were offered during the abusiveness symposium, which occurred before 
the issuance of the abusiveness policy statement.
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the law. Instead, it is bad actors in the marketplace acting in bad faith for whom the prospect of fines or 
disgorgement might be a deterrent. The abusiveness policy statement specifically stated that these bad 
actors are subject to the full range of remedies for committing abusive acts and practices, including fines 
and disgorgement. Accordingly, the rescission statement does not appear to deter bad actors, either. And 
again, the CFPB neglects to offer evidence that this principle did not deliver clarity to regulated entities or 
added uncertainty to market participants.

The CFPB asserts that the abusiveness policy statement is effectively a decision “[d]eclining to apply the full 
scope of the statutory standard,” which it suggests is contrary to congressional intent. But Congress clearly 
articulated its intent to provide the CFPB with prosecutorial discretion in the Dodd–Frank Act. For instance, 
Section 1054(a) provides that “[i]f any person violates a Federal consumer financial law, the Bureau may … 
commence a civil action against such person to impose a civil penalty or to seek all appropriate legal and 
equitable relief.” In addition, Section 1054(c) provides that the CFPB may “compromise or settle any action if 
such compromise is approved by the court.” And Section 1055(c)(3) specifically provides mitigating factors 
the CFPB may consider in determining the amount of a civil monetary penalty to assess, which include 
“the good faith of the person charged” and “such other matters as justice may require.” The CFPB implicitly 
acknowledges this statutory discretion in the rescission statement itself, stating: “The Bureau will, of course, 
continue to engage in typical prosecutorial discretion as appropriate and can use that discretion to marshal 
its resources effectively.” Accordingly, in light of its statutory authority and its own admission, the CFPB’s 
suggestion that it lacks authority to “refrain from applying the abusiveness standard even when permitted 
by law” is not credible. 

Conclusion
There is reason to believe that the rescission statement succeeded as a messaging document but not as 
a formal agency action. While it remains to be seen whether the rescission statement will be challenged 
as arbitrary and capricious in violation of the APA, it is certain that the CFPB’s new leadership will seek 
to aggressively use its abusiveness authority to prosecute alleged unlawful acts or practices. Regulated 
entities and market participants may wish to use this transition period to further update their compliance 
management systems and practices in anticipation of heightened UDAAP scrutiny, even in light of continued 
uncertainty about the scope and meaning of the abusiveness standard. 

https://www.alston.com/en/


You can subscribe to future Financial Services & Products advisories and other Alston & Bird publications by completing our 
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any member of our 
Financial Services & Products Group.

    7

WWW.ALSTON.COM  

© ALSTON & BIRD LLP 2021

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN n +86.10.85927500 

BRUSSELS: Level 20 Bastion Tower n Place du Champ de Mars n B-1050 Brussels, BE n +32 2 550 3700 n Fax: +32 2 550 3719
CHARLOTTE: One South at The Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: Chase Tower n 2200 Ross Avenue n Suite 2300 n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
FORT WORTH: 3700 Hulen Street n Building 3 n Suite 150 n Fort Worth, Texas, USA, 76107 n 214.922.3400 n Fax: 214.922.3899 
LONDON: 5th Floor n Octagon Point, St. Paul’s n 5 Cheapside n London, EC2V 6AA, UK n +44.0.20.3823.2225
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street n Suite 600 n Raleigh, North Carolina, USA, 27601-3034 n 919.862.2200 n Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street n Suite 2100 n San Francisco, California, USA, 94105-0912 n 415.243.1000 n Fax: 415.243.1001
SILICON VALLEY: 1950 University Avenue n Suite 430 n East Palo Alto, California, USA 94303 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333

Nanci Weissgold
202.239.3189
nanci.weissgold@alston.com 

Stephen Ornstein
202.239.3844
stephen.ornstein@alston.com

Brian Johnson 
202.239.3271
brian.johnson@alston.com

John C. Redding 
213.576.1133
john.redding@alston.com

Morey Barnes Yost
202.239.3674
morey.barnesyost@alston.com

Ross Speier
404.881.7432
ross.speier@alston.com

Rinaldo Martinez
202.239.3205
rinaldo.martinez@alston.com

Lisa Lanham
212.210.9527
lisa.lanham@alston.com

Anoush Garakani
202.239.3091
anoush.garakani@alston.com

William Carpenter
202.239.3275
william.carpenter@alston.com

Melissa Sanchez Malpass
202.239.3731
melissa.malpass@alston.com

https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en/services/industries/finance-financial-services/financial-services--products
https://www.alston.com/en/
https://www.alston.com/en/
https://www.alston.com/en/professionals/w/weissgold-nanci-l
mailto:nanci.weissgold@alston.com
https://www.alston.com/en/professionals/o/ornstein-stephen
mailto:stephen.ornstein@alston.com
https://www.alston.com/en/professionals/j/johnson-brian
https://www.alston.com/en/professionals/r/redding-john
mailto:john.redding@alston.com
https://www.alston.com/en/professionals/y/yost-morey-barnes
mailto:morey.barnesyost@alston.com
https://www.alston.com/en/professionals/m/martinez-rinaldo
mailto:rinaldo.martinez@alston.com
https://www.alston.com/en/professionals/l/lanham-lisa
https://www.alston.com/en/professionals/g/garakani-anoush
https://www.alston.com/en/professionals/c/carpenter-william
https://www.alston.com/en/professionals/m/malpass-melissa

	_Hlk66697984
	_Hlk66703413
	_Hlk66888845
	_Hlk66705633
	_Hlk66705712
	_Hlk66736296
	_Hlk66706590
	_Hlk66705750
	_Hlk66707570
	_Hlk66802118
	_Hlk66735000
	_Hlk66801292
	_Hlk66886180
	_Hlk66736998
	_Hlk66738257
	_Hlk66804163

