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The Epic Battle Unfolds...

by Parker Miller and Valarie Williams

The Epic v. Apple trial started on Monday, May 3. As antitrust trials go, this one has all the makings of a landmark event. It’s the
first attempt to take on a modern tech giant, complete with star witnesses (Tim Cook!), nuanced application of new and old
antitrust principles, tremendous financial consequences, and even heckling teenagers. The Antitrust Team at Alston & Bird is
following the developments closely.

Background

Epic Games launched a high-profile case against Apple in 2020 challenging the 30% commission Apple charges developers on
in-app purchases. Epic Games, the company behind blockbuster video games like Fortnite, alleges that Apple monopolized the
market for distribution of apps on iOS and has used that power to extract anticompetitive commissions and force developers
to use Apple’s payment processor. There are class actions pending that make similar allegations, but Epic’s case is the first to go
to trial—in a bench trial in front of Judge Gonzalez Rogers in federal court in San Francisco.

Pre-Trial Events

The Friday before trial began, the EU filed charges against Apple based on similar allegations raised by Spotify and others about
these practices for music streaming apps. That doesn’t mean Epic has a slam-dunk case in the United States—U.S. and EU law
on monopolization and abuse of dominance diverged long ago, with the EU being more aggressive on going after Big Tech for
behaviors deemed anticompetitive by the European Commission. U.S. state and federal lawmakers have also taken an interest
in the debate over commissions paid to both Apple and Google for access to their app stores. So regardless of the outcome of
this trial, there could be legislative changes on the horizon.

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. Itis intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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The Trial

The parties submitted thousands of pages of testimony from experts and witnesses before the trial even started. Their opening
arguments on Monday showcased the themes that will be developed over the next few weeks:

Epic
= Apple intentionally built a walled garden around its App Store to prevent competition.
= The App Store is a single-brand market where Apple exercises monopoly power.

= Apple’s security concern rationale for the restrictions are pretextual since Apple does not impose the same restrictions in
MacOS.

= Apple makes a lot of money from the App Store.

= Innovation in the App Store has suffered from lack of competition.

Apple

= Apple has grown the market for apps exponentially, which is inconsistent with Epic’s allegations that Apple has hurt
competition.

= Aruling against Apple would affect other closed video game platforms, such as Sony, Nintendo, and Microsoft.
= Apple’s integrated ecosystem is necessary for security and privacy concerns.

= Epic’s alleged relevant market (iOS app distribution) is wrong—it should be game transactions, which would include
gaming on platforms other than iPhones.

The outcome of the case will likely hinge on Judge Gonzalez Rogers'’s findings on the relevant market, but the parties seem to
be focusing on each other’s conduct. Epic said in openings that Apple was never supposed to make money off the App Store
but changed its mind to the detriment of consumers. Apple charged Epic with enjoying the benefits of the App Store until Epic
thought that its products were too valuable to play by the rules.

Stay Tuned

As the trial progresses, we will be providing updates on the implications for companies that may be subject to these restrictions
and for those that have similar business models to Apple’s. Ultimately, this is a test case for the ability of antitrust law, in its current
state, to deal with the complexities of highly concentrated markets—most notably in Big Tech—in 2021.
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You can subscribe to future Antitrust advisories and other Alston & Bird publications by completing our
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

Select Members of Alston & Bird’s Antitrust Team

James Ashe-Taylor
+44.0.20.3823.2232
james.ashetaylor@alston.com

Adam J. Biegel
202.239.3692
adam.biegel@alston.com

TeresaT. Bonder
415.243.1010
teresa.bonder@alston.com

Alexander G. Brown
404.881.7943
alex.brown@alston.com

Matthew D. Kent
404.881.7948
matthew.kent@alston.com

B. Parker Miller
404.881.4970
parker.miller@alston.com

Stuart Plunkett
415.243.1057
stuart.plunkett@alston.com

John M. Snyder
202.239.3960
john.snyder@alston.com

Andrew J. Tuck
404.881.7134
andy.tuck@alston.com

Valarie C. Williams
415.243.1058
valarie.williams@alston.com

Jason A. Levine
202.239.3039
jason.levine@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2021

ATLANTA: One Atlantic Center m 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax:404.881.7777
BEIING: Hanwei Plaza West Wing = Suite 21B2 ® No. 7 Guanghua Road ® Chaoyang District ® Beijing, 100004 CN = +86.10.85927500
BRUSSELS: Level 20 Bastion Tower ® Place du Champ de Mars ® B-1050 Brussels, BE ® +32 2 5503700 ® Fax:+32 2 5503719
CHARLOTTE: One South at The Plaza = 101 South Tryon Street ® Suite 4000 ® Charlotte, North Carolina, USA, 28280-4000 = 704.444.1000 = Fax: 704.444.1111
DALLAS: Chase Tower = 2200 Ross Avenue ® Suite 2300 ® Dallas, Texas, USA, 75201 = 214.922.3400 = Fax: 214.922.3899

FORT WORTH: 3700 Hulen Street = Building3 = Suite 150 ® Fort Worth, Texas, USA, 76107 = 214.922.3400 = Fax: 214.922.3899
LONDON: 5th Floor = Octagon Point, St. Paul's ® 5 Cheapside ® London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 = Fax:213.576.1100
NEW YORK: 90 Park Avenue ® 15th Floor ® New York, New York, USA, 10016-1387 = 212210.9400 = Fax:212.210.9444

RALEIGH: 555 Fayetteville Street ® Suite 600 ® Raleigh, North Carolina, USA, 27601-3034 ® 919.862.2200 = Fax: 919.862.2260

SAN FRANCISCO: 560 Mission Street ® Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 ® Fax: 415.243.1001
SILICON VALLEY: 1950 University Avenue ® Suite 430 ® East Palo Alto, California, USA 94303 = 650.838.2000 ® Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 202.239.3300 = Fax: 202.239.3333



http://www.alston.com
https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en/services/practices/litigation/antitrust

