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Opportunity for Comment: H-2A Wage Methodology Notice of Proposed
Rulemaking

by Kristi Boswell and Courtney Walter

This week the U.S. Department of Labor (DOL) published a Notice of Proposed Rulemaking (NPRM) on
the “Adverse Effect Wage Rate Methodology for the Temporary Employment of H-2A Nonimmigrants in
Non-Range Occupations in the United States” Comments are due on or before January 31, 2022.

The H-2A visa program is the mechanism used by agricultural employers to hire seasonal foreign workers
when domestic labor is unavailable. A key element of the program is the adverse effect wage rate (AEWR).
The AEWR is the primary tool used by the DOL to ensure that there is no adverse effect on the wages and
working conditions of the U.S. workforce by the admission of temporary foreign workers as is required
by statute.

For years, agricultural employers have raised the high cost of using the program, including the wage rate, as
the top concern for participants in the program. Additionally, the use of the U.S. Department of Agriculture’s
Farm Labor Survey (FLS) in setting the AEWR has resulted in large fluctuations in the wage rate that have
made it difficult for farm employers to budget labor costs each year. These issues have been the subject
of previous rulemakings in the past three Administrations and of numerous pieces of legislation. These
efforts are as recent as H.R. 1603, the Farm Workforce Modernization Act of 2021, that passed the House
of Representatives in March 2021, along with regulatory efforts in 2019 resulting in the 2020 AEWR Final
Rule published in November 2020. This NPRM is in direct response to ongoing litigation that enjoined the
2020 AEWR Final Rule.

While this NPRM is largely based on the methodology finalized in the previous Administration’s NPRM, it
has two key differences: (1) the NPRM does not stabilize wages by freezing the AEWR for two years; and
(2) the NPRM reverts to the use of the USDA FLS every year rather than use the Economic Cost Index for
future adjustments. As drafted, the proposal does not provide immediate wage relief, nor year-to-year
stability—both key issues for employers as noted by numerous commenters in the 2019 rulemaking process.

This alert is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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The proposed rule continues to apply the current methodology, “gross average hourly wage rate for field
and livestock workers (combined)” as reported by the FLS for the following categories:

45-2041—Graders and Sorters, Agricultural Products
45-2091—Agricultural Equipment Operators

45-2092—Farmworkers and Laborers, Crop, Nursery and Greenhouse
45-2093—Farmworkers, Farm, Ranch, and Aquacultural Animals
53-7064—Packers and Packagers, Hand

45-2099—Agricultural Workers, All Other

The DOL explains that most H-2A job classifications fall under these categories and, as a result, many
employers will continue to operate under the existing methodology. However, given the feedback that the
DOL and USDA have received for years, it is evident that employers were hoping to see change resulting
in wage relief and stability.

The DOL does propose changes to the methodology for H-2A job classifications outside those six categories.
For all other occupations, notably truck drivers, farm supervisors and managers, construction workers,
and many occupations primarily in contract employment, wages would be set using the Occupational
Employment and Wage Statistics (OEWS) survey. In support of this proposal, the DOL provides an example
of an Ohio construction worker brought in under the terms of the H-2A program who would have their wage
rate increased from $15.31/hour to $22.73/hour under this proposal, and similarly a first-line supervisor in
Ohio would increase to $27.83/hour.

Another notable proposed change requires that when a H-2A job opportunity can be classified into more
than one occupation, the highest wage rate applies. As farm jobs often include broad descriptions and
duties, if finalized, this would require employers to specifically tailor duties or increase record-keeping
obligations to ensure compliance with the regulations. Additionally, this requires a review of which rate
of pay would apply by either the state workforce agency or DOL during the application process, leaving
additional uncertainty for employers.

The department is seeking comment on all aspects of the proposed AEWR methodology. Specifically, the
DOL highlights the following areas for comments:

= All proposals to mirror provisions found in the 2020 rule.

= The use of the FLS and OEWS survey and the conditions under which each survey should be used
to establish the AEWR.

= The continued use of a single, statewide hourly AEWR for field and livestock worker occupations
(combined), rather than occupation-specific statewide AEWRs for each occupation comprising the
field and livestock workers (combined) category covered by the FLS.



https://www.alston.com/en/

WWW.ALSTON.COM 3

= The use of the OEWS survey to establish the AEWR for field and livestock worker occupations
(combined) in the absence of the FLS or where the FLS does not report a wage finding for these
occupations in a particular geographic area, as well as the use of the OEWS to establish AEWRs for
all job opportunities that do not fall within the FLS field and livestock workers (combined) category.

Notably, the DOL hopes to focus comments on the methodology used to determine the AEWR rather than
comments about the existence or role of the wage rate as the proper method in preventing adverse effect.
This is concerning for employers, who have articulated in the past that the DOL should, first, demonstrate
that the admission of temporary foreign workers adversely impacts the wages and working conditions of U.S.
workers before requiring the payment of a heightened wage rate. Considering the shrinking percentage of
domestic workers in the workforce and the exponential increase in wage rates due to labor shortages and
labor instability, we recommend employers can and should continue to seek this analysis and determination
from the agency.

In addition, the USDA recently published 2021 FLS results that are used to set the 2022 AEWR. On page 25
of the survey, annual average gross wage rates by region and type of worker are listed. Every region sees an
increase for 2022 and new farmworker wages will range from $12.45/hour to $17.51/hour. The U.S. average
AEWR rose from $14.62/hour to $15.56/hour. With the impacts of COVID-19 tightening supply chains, the
news of the wage increase could potentially be devastating to employers going into the next season.
Before the new AEWR takes effect, the DOL must publish the rates in the Federal Register. We expect that
to occur in the coming weeks.

Recognizing the transition in Administration and history surrounding the AEWR discussion, this proposal is
not unexpected. But for employers, that have been raising costs concerns for years, this proposal does not
seem to provide the wage relief and stability they were hoping for in a wage rulemaking. It is critical that the
DOL hear from valuable stakeholders and agricultural employers as they consider finalizing this proposal.

Our team at Alston & Bird is available to strategize and draft comments to ensure your feedback is considered
during the rulemaking process.

Authors Kristi Boswell and Courtney Walter have been at the forefront of H-2A reform efforts while serving in
critical roles at the White House, USDA, and DOL during the previous administration’s H-2A rulemaking.
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You can subscribe to future Agricultural Legislative & Public Policy advisories and other Alston & Bird publications by completing our
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any member of our
Agricultural Legislative & Public Policy Team.
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