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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.
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California Supreme Court Upholds Worker-Friendly Evidentiary 
Standard for Whistleblower Retaliation Suits 
by James R. Evans, Jr. and Kelsey K. Wong

On January 27, 2022, the California Supreme Court issued an opinion in a case of critical interest to employers 
defending claims of whistleblower retaliation. In Wallen Lawson v. PPG Architectural Finishes Inc., No. S266001, 
the court voted unanimously to apply a more lenient evidentiary standard prescribed under state law when 
evaluating a claim of whistleblower retaliation under Labor Code Section 1102.5 instead of the burden-
shifting test applied in federal discrimination cases.

Before the case reached the California Supreme Court, the U.S. District Court for the Central District of 
California held for PPG after determining that the McDonnell Douglas test applied to the litigation. Under 
that approach, the plaintiff must establish a prima facie case of unlawful discrimination or retaliation and 
PPG need only show a legitimate, nondiscriminatory reason for firing the plaintiff in order to prevail. On 
appeal to the Ninth Circuit, the plaintiff claimed the court should have instead applied the framework set out 
in Labor Code Section 1102.6, under which his burden was merely to show that his whistleblower activity 
was “a contributing factor” in his dismissal, not that PPG’s stated reason was pretextual.

The California Supreme Court acknowledged the confusion surrounding the applicable evidentiary standard 
and clarified that Section 1102.6, and not McDonnell Douglas, supplies the relevant framework for litigating 
and adjudicating Section 1102.5 whistleblower claims. Pursuant to Section 1102.6, the burden is on the 
plaintiff to establish, by a preponderance of evidence, that retaliation for an employee’s protected activities 
was a contributing factor to an adverse employment action. Once the plaintiff has made the required 
showing, the burden shifts to the employer to demonstrate, by clear and convincing evidence, that the 
alleged adverse employment action would have occurred for legitimate, independent reasons even if the 
employee had not engaged in protected whistleblowing activities.

The court held that “it would make little sense” to require Section 1102.5 retaliation plaintiffs to satisfy 
McDonnell Douglas to prove that retaliation was a contributing factor in an adverse action, particularly 
when the third step of McDonnell Douglas requires plaintiffs to prove that an employer’s legitimate reason 
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for taking an adverse action is pretext for retaliation. The court emphasized that placing this unnecessary 
burden on plaintiffs would be inconsistent with the state legislature’s purpose of “encourag[ing] earlier and 
more frequent reporting of wrongdoing by employees and corporate managers” by “expanding employee 
protection against retaliation.”

The California Supreme Court’s decision makes it more difficult for employers to dispose of whistleblower 
retaliation claims. Employers should review their antiretaliation policies, which should include multiple 
avenues for reporting, for example, opportunities outside the chain of command and a hotline. When a 
complaint is made, employers should respond promptly and be transparent about how investigations are 
conducted and about confidentiality and antiretaliation protections. Finally, supervisors and employees 
should receive training on what constitutes retaliation and the legal protections available and management 
held accountable for implementing antiretaliation policies.
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You can subscribe to future Labor & Employment advisories and other Alston & Bird publications by completing our  
publications subscription form.

If you have any questions or would like additional information please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM  

© ALSTON & BIRD LLP 2022

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n 404.881.7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN n +86.10.85927500 

BRUSSELS: Rue Guimard 9 et Rue du Commerce 87 n 3rd Floor n 1000 Brussels n Brussels, 1000, BE n +32.2.550.3700 n Fax: +32.2.550.3719
CHARLOTTE: One South at The Plaza n 101 South Tryon Street n Suite 4000 n Charlotte, North Carolina, USA, 28280-4000 n 704.444.1000 n Fax: 704.444.1111
DALLAS: Chase Tower n 2200 Ross Avenue n Suite 2300 n Dallas, Texas, USA, 75201 n 214.922.3400 n Fax: 214.922.3899
FORT WORTH: Bank of America Tower n 301 Commerce n Suite 3635 n Fort Worth, Texas, USA, 76102 n 214.922.3400 n Fax: 214.922.3899
LONDON: 5th Floor n Octagon Point, St. Paul’s n 5 Cheapside n London, EC2V 6AA, UK n +44.0.20.3823.2225
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n 213.576.1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n 212.210.9400 n Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street n Suite 600 n Raleigh, North Carolina, USA, 27601-3034 n 919.862.2200 n Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street n Suite 2100 n San Francisco, California, USA, 94105-0912 n 415.243.1000 n Fax: 415.243.1001
SILICON VALLEY: 1950 University Avenue n Suite 430 n East Palo Alto, California, USA 94303 n 650.838.2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n 202.239.3300 n Fax: 202.239.3333

Alexandra Garrison Barnett
404.881.7190
alex.barnett@alston.com

Ashley Brightwell
404.881.7767
ashley.brightwell@alston.com

Lisa Cassilly
404.881.7945
lisa.cassilly@alston.com

Brett Coburn
404.881.4990
brett.coburn@alston.com

Martha S. Doty
213.576.1145
martha.doty@alston.com

Clare Draper
404.881.7191
clare.draper@alston.com

Steve Ensor
404.881.7448
steve.ensor@alston.com

James Evans
213.576.1146
james.evans@alston.com

Chris Marquardt
404.881.7827
chris.marquardt@alston.com

Charlie Morgan
404.881.7187
charlie.morgan@alston.com

Glenn Patton
404.881.7785
glenn.patton@alston.com

Eileen Scofield
404.881.7375
eileen.scofield@alston.com

http://www.alston.com
https://www.alston.com/en/resources/subscriptions-form
http://www.alston.com
mailto:martha.doty@alston.com
mailto:steve.ensor@alston.com
mailto:james.evans@alston.com
mailto:eileen.scofield@alston.com

