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U.S. Department of Education Approves $415 Million in Borrower Defense
to Repayment Discharges

by Deborah Yoon Jones, Terance Gonsalves, Derin Dickerson, and Chaka Patterson

Yesterday, the U.S. Department of Education announced its approval of $415 million in borrower defense to repayment discharges
for nearly 16,000 student borrowers who attended DeVry University, Westwood College, ITT Technical Institute, and Minnesota
School of Business/Globe University. Importantly, “These are the first approved borrower defense claims associated with a
currently operating institution, and the Department will seek to recoup the cost of the discharges from DeVry,"according to the
department’s February 16, 2022 press release.

The “Borrower Defense Rule” stems from a 1993 amendment to the Higher Education Act that required educational institutions
to accept responsibility and financial liability stemming from their failure to perform functions under their program participation
agreements with the Department of Education. The Borrower Defense Rule allows a borrower to assert a defense against repayment
of a federal direct loan based on an“act or omission” of the borrower’s school. The department’s action brings the total amount
of approved relief under the Borrower Defense Rule to approximately $2 billion for over 107,000 borrowers and signals that the
department is continuing to provide relief to student borrowers.

Use of the Borrower Defense Rule was greatly expanded in 2016 under the Obama Administration to allow for claims based on a
school’s “substantial misrepresentation”to a borrower, and then significantly narrowed in 2019 under the Trump Administration,

In

which required that borrowers demonstrate that the misrepresentation be “material” and that the borrower “reasonably relied”
on the misrepresentation. As reflected in this recent announcement, it appears that under the Biden Administration, the rule is
being broadly applied to grant significant relief to student borrowers. The decision suggests that in addition to forgiving federal

loan debt, the department may soon begin aggressively pursuing recovery directly from the institutions.

Alston & Bird’s Education Group has significant experience working with education institutions to effectively and thoroughly
respond to claims filed with the department under the Borrower Defense Rule, including our current representation of several
education clients that are defending these exact claims. If you have received claim applications or need to develop a plan to
respond, do not hesitate to reach out to our team.

This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. It is intended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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If you have any questions or would like additional information, please contact your Alston & Bird attorney or anyone from our

Education Team:

Alexandra Garrison Barnett
404.881.7190
alex.barnett@alston.com

Kathleen Benway
202.239.3034
kathleen.benway@alston.com

Derin B. Dickerson
404.881.7454
derin.dickerson@alston.com

Terance A. Gonsalves
404.881.7983
terance.gonsalves@alston.com

Deborah Yoon Jones
213.576.1084
debbie.jones@alston.com

Christopher C. Marquardt
404.881.7827
chris.marquardt@alston.com

Chaka Patterson
415.243.1025
chaka.patterson@alston.com

Katie Jo Luningham
214.922.3457
katiejo.luningham@alston.com

Kristi Ramsay
404.881.4755
kristi.ramsay@alston.com

Melissa Quintana
404.881.7548
melissa.quintana@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2022

ATLANTA: One Atlantic Center ® 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 ® No. 7 Guanghua Road = Chaoyang District = Beijing, 100004 CN = +86 10 8592 7500
BRUSSELS: Rue Guimard 9 et Rue du Commerce 87 = 3rd Floor ® 1000 Brussels ® Brussels, 1000, BE ® +32.2.550.3700 ® Fax:+32.2.550.3719
CHARLOTTE: One South at The Plaza ® 101 South Tryon Street ® Suite 4000 = Charlotte, North Carolina, USA, 28280-4000 = 704.444.1000 = Fax: 704.444.1111
DALLAS: Chase Tower = 2200 Ross Avenue ® Suite 2300 = Dallas, Texas, USA, 75201 = 214.922.3400 = Fax:214.922.3899

FORT WORTH: Bank of America Tower = 301 Commerce ® Suite 3635 ® Fort Worth, Texas, USA, 76102 = 214.922.3400 = Fax: 214.922.3899
LONDON: 5th Floor, Octagon Point, St. Paul's ® 5 Cheapside ® London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street m 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 ® Fax: 213.576.1100

NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 ® Fax: 212.210.9444

RALEIGH: 555 Fayetteville Street ® Suite 600 = Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street m Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax:415.243.1001

SILICON VALLEY: 1950 University Avenue ® Suite 430 ® East Palo Alto, California, USA 94303 = 650.838.2000 = Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building = 950 F Street, NW = Washington, DC, USA, 20004-1404 = 202.239.3300 = Fax: 202.239.3333



http://www.alston.com
https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en/services/practices/corporate--finance/corporate--business-transactions/education
http://www.alston.com
https://www.alston.com/en/professionals/b/barnett-alexandra
https://www.alston.com/en/professionals/b/benway-kathleen
https://www.alston.com/en/professionals/d/dickerson-derin-b
https://www.alston.com/en/professionals/g/gonsalves-terance
https://www.alston.com/en/professionals/j/jones-deborah-yoon
https://www.alston.com/en/professionals/m/marquardt-christopher-c
https://www.alston.com/en/professionals/p/patterson-chaka
https://www.alston.com/en/professionals/l/luningham-katie-jo
https://www.alston.com/en/professionals/r/ramsay-kristi
https://www.alston.com/en/professionals/q/quintana-melissa

