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Supreme Court to Decide Whether the 1933 Act’s Strict Liability
Provisions Apply to Direct Listings

by Susan Hurd

On December 13, 2022, the U.S. Supreme Court agreed to hear an appeal from the Ninth Circuit Court of
Appeals regarding whether claims exist under Sections 11 and 12(a)(2) of the Securities Act of 1933 for
shares issued under the rule allowing companies to make shares available to the public through what is
known as a“direct listing."' Direct listings allow a company to “go public”without going through a traditional
initial public offering (IPO) process. Unlike an IPO, which involves the issuance of new shares, in a direct
listing, existing shares held by employees or other investors are made available for purchase by the public.
In a direct listing, a registration statement is filed with the SEC, but both registered and unregistered shares
may be available for purchase by the public on the first day of trading.

Decision on appeal

The Ninth Circuit agreed to review the lower court’s decision to deny in part the defendants’ motion
to dismiss based on the contention that the plaintiff lacked standing to pursue 1933 Act claims.? The
defendants argued that the plaintiff could not bring such claims because he was unable to prove
the shares he bought were registered under the allegedly misleading registration statement that he
challenged. The Ninth Circuit affirmed the lower court’s conclusion that Sections 11 and 12(a)(2) could
apply when an investor purchased shares via a direct listing, even though that investor may not be able to
determine whether the investor bought registered shares.?

The two statutes on which the plaintiff sought to rely provide (1) a cause of action for false or misleading
statements made in a registration statement that can be brought by “any person acquiring such security”

v Slack Technologies, LLC (f/k/a Slack Technologies, Inc.), et al., v. Pirani, No. 22-200 (December 13, 2022).
Pirani v. Slack Technologies, Inc., 13 F.4th 940, 943 (9th Cir. 2021).
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(Section 11)* and (2) a cause of action against any person who offers or sells a security by means of a
false or misleading prospectus (which is a part of the registration statement) that can be brought by
“the person purchasing such security” (Section 12(a)(2)).> The Ninth Circuit determined that a plaintiff’s
standing to bring these claims should turn on whether the shares purchased qualify as “such security” as
that phrase is used in these two provisions.

The court of appeals based its decision that a plaintiff need not prove receipt of registered shares in the
direct listing context on the notion that the shares at issue “could not have been purchased without
the issuance of [the company’s] registration statement, thus demarking these shares, whether
registered or unregistered, as ‘such security’ under Sections 11 and 12[.]"® Accordingly, “[alny person who
acquired ... shares through [the] direct listing could do so only because of the effectiveness of [the]
registration statement” the company was required to file.” The court explained that “tracing” problems
posed no obstacle here because there was only one registration statement that had been filed and, thus,
all of the “shares sold in this direct listing, whether labeled as registered or unregistered, can be traced to
that one registration.”

The Ninth Circuit rejected the defendants’ argument that Section 11 had previously been interpreted
(for example, in cases involving successive registration statements) as requiring the plaintiff to prove
the purchase of registered shares pursuant to the particular registration being challenged.® The court of
appeals refused to extend this reasoning to direct listings because, in its view, this would create a“loophole”
that “would essentially eliminate [any] Section 11 liability” for both registered or unregistered shares in
direct listings."

The Ninth Circuit’s analysis of potential Section 12 liability was consistent with the analysis it applied to
Section 11.The court reasoned that a share bought in a direct listing, whether registered or unregistered,
qualified as “such security” under Section 12 because “the prospectus was part of the offering materials
(i.e., the registration statement and prospectus) that permitted the shares to be sold to the public"
Thus, the plaintiff had standing under Section 12(a)(2) because all of the company’s shares “in this direct
listing were sold ‘by means of a prospectus.”'?

4 15US5.C.§ 77(K(@)(1)-(2).
> 15US.C.§771(a)(2).
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Analysis of the issues before the Supreme Court

The federal securities laws at issue in the appeal are viewed as “strict liability” provisions, which counsels in
favor of allowing a more limited class of individuals/entities to bring such claims. The plaintiff is, in effect,
asking the Supreme Court to sanction an expansion of potential liability under these provisions, which
would seem to be a “hard sell” for the Court as currently configured.

The plaintiff also faces challenges on appeal in defending the logic embraced by the lower courts as to why
direct listings should be treated differently from successive registrations. This is particularly true when
one considers the fact that prior decisions on successive registrations all turned on the same language in
Section 11 analyzed by the Ninth Circuit, which had been consistently interpreted over the years to require
shares to have been issued under the particular registration statement being challenged.

Also, while Section 12 has the phrase “such security” in common with Section 11, the text of Section 12 also
expressly requires the security to be offered or sold “by means of a prospectus[,]” which would seem to
limit such claims to registered securities. In other words, by referencing materials that relate to an offering
of registered securities, the text of Section 12 would seem to suggest that the ability to bring such a claim is
limited to registered shares. As the dissenting opinion before the Ninth Circuit observed, “[e]ven if the filing
of the registration statement determines when an unregistered security can be offered to the publicin a direct
listing, the registration statement does not apply to the unregistered security and therefore is not the means
through which it is offered or sold.”"3

We will continue to report on further developments regarding this appeal.

3 1d. at 954 (Miller, J., dissenting).



http://www.alston.com

You can subscribe to future Securities Litigation advisories and other Alston & Bird publications by completing our
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

Securities Litigation Group

Gidon M. Caine
650.838.2060
gidon.caine@alston.com

Elizabeth Gingold Clark
404.881.7132
elizabeth.clark@alston.com

Charles W. Cox
213.576.1048
charles.cox@alston.com

Mary C. Gill
404.881.7276
mary.gill@alston.com

Susan E. Hurd
404.881.7572
susan.hurd@alston.com

Brett D. Jaffe
212.210.9547
brett.jaffe@alston.com

John A. Jordak, Jr.
404.881.7868
john.jordak@alston.com

John L. Latham
404.881.7915
john.latham@alston.com

Robert R. Long
404.881.4760
robert.long@alston.com

Cara M. Peterman
404.881.7176
cara.peterman@alston.com

Theodore J. Sawicki
404.881.7639
tod.sawicki@alston.com

Andrew Sumner
404.881.7414
andy.sumner@alston.com

ALSTON&BIRD

WWW.ALSTON.COM
© ALSTON & BIRD LLP 2022

ATLANTA: One Atlantic Center ® 1201 West Peachtree Street ® Atlanta, Georgia, USA, 30309-3424 = 404.881.7000 = Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing = Suite 21B2 = No. 7 Guanghua Road = Chaoyang District = Beijing, 100004 CN = +86 10 8592 7500
BRUSSELS: Rue Guimard 9 et Rue du Commerce 87 = 3rd Floor ® 1000 Brussels ® Brussels, 1000, BE ® +32.2.550.3700 ® Fax:+32.2.550.3719
CHARLOTTE: One South at The Plaza ® 101 South Tryon Street ® Suite 4000 ®= Charlotte, North Carolina, USA, 28280-4000 = 704.444.1000 = Fax: 704.444.1111
DALLAS: Chase Tower = 2200 Ross Avenue ® Suite 2300 = Dallas, Texas, USA, 75201 = 214.922.3400 = Fax:214.922.3899

FORT WORTH: Bank of America Tower = 301 Commerce ® Suite 3635 ® Fort Worth, Texas, USA, 76102 = 214.922.3400 = Fax: 214.922.3899
LONDON: 5th Floor, Octagon Point, St. Paul's ® 5 Cheapside ® London, EC2V 6AA, UK = +44.0.20.3823.2225

LOS ANGELES: 333 South Hope Street ® 16th Floor ® Los Angeles, California, USA, 90071-3004 = 213.576.1000 ® Fax: 213.576.1100

NEW YORK: 90 Park Avenue = 15th Floor = New York, New York, USA, 10016-1387 = 212.210.9400 ® Fax: 212.210.9444

RALEIGH: 555 Fayetteville Street ® Suite 600 ® Raleigh, North Carolina, USA, 27601-3034 = 919.862.2200 = Fax:919.862.2260

SAN FRANCISCO: 560 Mission Street ® Suite 2100 ® San Francisco, California, USA, 94105-0912 = 415.243.1000 = Fax:415.243.1001

SILICON VALLEY: 1950 University Avenue ® Suite 430 ® East Palo Alto, California, USA 94303 = 650.838.2000 = Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building ® 950 F Street, NW ® Washington, DC, USA, 20004-1404 = 2022393300 = Fax: 202.239.3333



https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en/professionals/j/jordak-john-a
mailto:john.jordak%40alston.com?subject=
https://www.alston.com/en/professionals/l/latham-john-l
mailto:john.latham%40alston.com?subject=
https://www.alston.com/en/professionals/l/long-robert-r
mailto:robert.long%40alston.com?subject=
https://www.alston.com/en/professionals/p/peterman-cara-m
mailto:cara.peterman%40alston.com?subject=
https://www.alston.com/en/professionals/s/sawicki-theodore-j
mailto:tod.sawicki%40alston.com?subject=
https://www.alston.com/en/professionals/s/sumner-andrew-t
https://www.alston.com/en/professionals/c/caine-gidon-m
mailto:gidon.caine%40alston.com%20?subject=
https://www.alston.com/en/professionals/c/clark-elizabeth-gingold
mailto:elizabeth.clark%40alston.com?subject=
https://www.alston.com/en/professionals/c/cox-charles-w
mailto:charles.cox%40alston.com?subject=
https://www.alston.com/en/professionals/g/gill-mary-c
mailto:mary.gill%40alston.com?subject=
https://www.alston.com/en/professionals/h/hurd-susan-e
mailto:susan.hurd%40alston.com?subject=
https://www.alston.com/en/professionals/j/jaffe-brett-d
mailto:brett.jaffe%40alston.com?subject=

