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This advisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends.  It is intended 
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney 
advertising under court rules of certain jurisdictions.

Federal Tax ADVISORY n
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Common Tax Considerations When Selling a Family Business 

Selling any business involves numerous tax planning considerations that will impact different stakeholders in unique 
ways. Selling a family-owned business is no exception, and in many ways finding the right solutions to tricky tax 
problems can be all the more important given the close relationships between the stakeholders.

The owners of a family business will naturally have different goals when selling the business based on their positions 
in the company and individual tax and income situations. One common problem is that the younger generations 
may want to sell all of their shares in the business while the older generations do not. Often, members of the older 
generation prefer to hold their interests in the business until death in hopes of obtaining a step-up in tax basis when 
the interests are passed on to the next generation. The opposite may also be true. At times, the younger generation 
may want to continue their investment in the business because they see potential growth and a solid investment 
opportunity under new management, whereas the older generation is looking for liquidity to enjoy retirement. There 
are several options for addressing these scenarios when a business is structured as a C-corporation. 

One solution to these rollover issues is particularly useful when a larger company (BigCo) is interested in acquiring 
the business (Target). BigCo can form a new subsidiary (Acquisition Sub) and fund the acquisition by contributing 
cash to Acquisition Sub. Those family members who wish to continue their investment can contribute their interests 
in Target to Acquisition Sub in exchange for interests in Acquisition Sub. These interests can be in the form of either 
common or preferred stock depending on the particular family member’s goals. Acquisition Sub can then buy the 
remaining interests in Target using the cash contributed by BigCo. This well-known and tested technique uses Section 
351 of the Code to accomplish a relatively simple transaction. 

Section 351 provides that taxpayers do not recognize gain or loss when they transfer property to a corporation solely 
in exchange for stock in that corporation and immediately thereafter are in control of the corporation. Control for 
this purpose is defined as owning at least 80% of the total voting power of all voting stock outstanding and at least 
80% of the shares of all other classes of stock. The requirements for nonrecognition are achieved because the rollover 
shareholders and BigCo have both contributed property to Acquisition Sub (cash in the case of BigCo and stock in 
the case of the rollover shareholders); together, these parties will “control” Acquisition Sub immediately following 
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the transaction. The shareholders who do not wish to rollover their interests will recognize gain to the extent the 
amount they receive in exchange for their shares exceeds their tax basis and are in no worse of a position than they 
would have been if the entire family had sold their shares outright.

A slightly more involved technique called the “double dummy structure” can combine two corporations, employing 
both Section 351 and the corporate reorganization rules under Section 368 of the Code and applicable regulations. This 
structure is particularly common when the acquiring company (Acquiror) is a public company and Acquiror and the 
target business are similar in size. The structure is often preferred in these circumstances for non-tax reasons because 
it can at times avoid, simplify, or delay a shareholder approval process and can be used to avoid the appearance of 
one large company buying out a competitor. 

Mechanically, the double dummy structure requires Acquiror to form a new subsidiary (HoldCo). HoldCo next forms two 
subsidiaries (Merger Sub 1 and Merger Sub 2). Merger Sub 1 merges with and into Acquiror with Acquiror surviving, 
and the Acquiror shareholders receive HoldCo stock in exchange for their Acquiror stock. Next, Merger Sub 2 merges 
into the target company with the target surviving. The target shareholders receive a mix of HoldCo stock and cash 
in exchange for their target shares.

The double dummy structure is a useful tax planning tool because it achieves partial tax deferral for the rollover 
shareholders and is non-taxable to the Acquiror shareholders in many scenarios where the tax reorganization rules 
would be inapplicable or result in inefficiencies. The structure uses a combination of tax deferral rules under the Code 
to achieve tax goals for both corporations and corporate and other non-tax benefits. 

Many variations on these structures can be used when selling a family business, and it is important to select the structure 
that will meet the tax and other needs of the family members based on their particular facts and circumstances. 

For more information, please contact Jack Cummings at +1 919 862 2302 or Terence McAllister at +1 704 444 1138.
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You can subscribe to future Federal Tax advisories and other Alston & Bird publications by completing our 
publications subscription form. 

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:
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